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THE LAW OF PONDS. 


N article in the February number of the Harvarp Law 
REVIEW, entitled “ Great Ponds,”! deserves attention, be- 
cause it is the most studied attempt hitherto made to defend the 
conclusion, though not the reasoning, of the majority of the court 
in the Watuppa Pond cases. We say the conclusion and not the 
reasoning, because the author of the Law Review article, while 
not contesting the reasoning of the majority of the court, tacitly 
discards it, and rests his own argument upon grounds not referred 
to in the opinion. 

As stated in the December number of the Law ReEvieEw,? “all 
the judges apparently admitted that, according to the common 
law, the Legislature could not authorize the taking of the water of 
a pond without providing for compensation for damages done the 
riparian owners on the outlet stream by a diminution of its flow. 
But the majority ® of the court were of the opinion that these 
cases were taken out of the general rule, because the North 
Watuppa is a ‘great pond,’* governed by the provisions of the 
Massachusetts Colony Ordinance and Ancient Charter of 1641- 





1 2 HARVARD Law REVIEW, 316, 

2 2 HARVARD LAw REVIEW, 196, 

8 Watuppa Reservoir Co. v. City of Fall River, 147 Mass, 548. 

# It has recently been said inadvertently, referring to Mass, St. 1869, c. 384, that 
“by the present laws great ponds are defined to be ponds the area of which is 
more than twenty acres,” and a similar statement was made by us in 2 HARVARD Law 
REVIEW, 197, 198. Our attention has been called by one of the editors of this 
REVIEW to the fact that Mass, St. 1869, c, 384, did not change the limit of what should 
be deemed great ponds, but merely granted to the littoral owners on ponds between ten 
and twenty acres in extent certain rights as to fisheries, See also St. 1888, c. 318. 
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47,1 and that the effect of the ordinance was to give the Legisla- 
ture absolute power over the waters of the pond. The author of 
the article on “Great Ponds,” on the other hand, does not rest 
his support of the Watuppa Pond decision upon any rule 
peculiar to Massachusetts great ponds, but asserts that the right 
of riparian proprietors to the undiminished flow of a stream of 
water depends upon the law of watercourses, or of running water ; 
that a watercourse must have a perceptible current; that when 
the water is still, or has no perceptible current, we have to deal 
with a different body of law, — the law of lakes and not the law of 
watercourses, — and he argues that there is no legal rule prohibit- 
ing the diversion of still water, z. ¢. water without perceptible 
current, even though it forms an integral part of a waterway. 
While, therefore, the whole court in the Watuppa cases admitted 
that there would be a right of action for diversion from a pond 
not affected by the Colony Ordinance, the author of the article on 
“Great Ponds” insists that any right on the part of a riparian 
proprietor on the outlet stream of a pond, either great or small, 
to object to the diversion of water from the pond is yet to be 
established. He does not seriously controvert the position taken 
by us in the December number concerning the effect of the 
ordinance, but asserts a new doctrine which is opposed to the rule 
of law assumed to be correct by all of the judges. We have, 
therefore, no occasion to reconsider the conclusions previously 
reached by us, but merely to examine what may fairly be consid. 
ered the novel point now presented. 
The point is thus expressed by him passim : — 


. * The agreed facts find that there was ‘no perceptible current whatever’ [in the 
North Watuppa Pond]. Did, therefore, any watercourse, in point of law, con- 
tinue clear through the lake, several miles long, or did the watercourse in which 
the plaintiff had a right commence at the point where the water started into 
motion at the outlet? . . . The water lawyers hoped for a full discus- 
sion here upon the topic whether and when a lake is a watercourse. They have 
seen many books entitled Law of Watercourses, Law of Running Waters; 
less about the law of still waters or the law of lakes, and almost nothing about 
the intermediate case, where there is a lake with one brook running out of it 
and another running into it. . . . The law of running water originated 





Recent investigations point to the conclusion that the extension of the provisions in 
the Body of Liberties relating to Great Ponds was made in 1660, and not in 1647. See 
‘“‘ Introduction to the Reprint of the Colonial Laws containing the Body of Liberties” 
(Boston, 1888), by William H, Whitmore, 
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THE LAW OF PONDS. 3 


in natural right. . . . Such duty and right grow out of motion, con- 

tinued, definite, perceptible movement of that part of the realty we call water. 
. No such course of thought, no such desired legal adjustment of cor- 

relating rights, call for such law in respect of waters that do not move.” 


If, in reality, the point made relates only to waters which do 
not move, we are not concerned with it in connection with the 
Watuppa Pond cases; for the water in the two Watuppa Ponds 
did move, and supplied the Quequechan with all its water, the 
average flow being about twenty-six million gallons daily. The 
North Watuppa Pond alone, from which the diversion took place, 
was stated in the agreed facts to be capable of yielding fifteen 
million gallons of water daily. The main source of supply of 
this pond was from “springs beneath its surface.” We must, 
therefore, suppose that the author intends to distinguish between 
waters which move with perceptible current and those which move 
without perceptible current, and not between waters which move 
and those which donot move. But does he intend to say that the 
test of perceptible current is to determine always and absolutely 
the question of what is a watercourse, so that that part of ariver in 
which there is no perceptible current is not a watercourse of which 
the law of running waters can be predicated, and that that part of a 
lake in which there is perceptible current is a watercourse of which 
the law of still waters cannot be predicated? It would appear 
that this new cross-division of the law must be maintained by the 
writer, cost what it may ; for current that can be perceived is the 
only possible difference between waters which ordinarily move 
slowly within the broad bed of a lake or pond, and waters which 
ordinarily move rapidly within the narrower confines of a river. 
But even this distinction might be an unfortunate one to draw 
when attempting to support the Watuppa Pond cases, for it ap- 
peared by the agreed facts that “at or near the passage into the 
South Watuppa Pond there is generally a slight current towards 
the latter,” and that the taking was from the North Pond within a 
short distance of the passage. It was only in the “body of the 
pond” that there was no perceptible current. 

The right of riparian owners is to the flow of the stream on 
their land, as it has been accustomed to flow. They have no title 
to the water above them, nor any right as riparian owners to the 
watercourse above their own land. The water may be diverted 
with impunity above, provided it is returned to the old channel 
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before or when it reaches their land. It is the watercourse pres- 
ent with them, on which their lands abut, from which spring their 
legal rights. It does not follow that to enable them to complain, 
the interruptions of such flow must be interruptions of a water- 
course at the point where the interruption takes place, though of 
course ordinarily the diversions which arise are of water already 
forming part of a watercourse. In order to sustain our author’s 
position, it would be necessary for him to establish not only that 
a lake with no perceptible current is not a watercourse, but also 
that diversions from a lake with no perceptible current are not 
actionable. A careful examination of the article on “Great 
Ponds” will, we think, show that its author not merely fails in this 
task, but that in essaying it he begins by misstating the position 
of the minority of the court in the Watuppa Pond cases, pro- 
ceeds by misinterpreting authorities, and ends by drawing illogi- 
cal conclusions. 

An investigation of the cases will lead the reader to a choice 
between the two horns of this dilemma, either: First, A pond 
with an outlet stream -is part of a watercourse for all purposes 
within the meaning of the law of watercourses, without reference 
to the test of perceptible current, or, second, So far as concerns the 
right of riparian owners on the outlet stream of a pond to a flow 
undiminished by subtraction from the pond itself, tt is immaterial 
whether the pond itself is for all purposes to be treated as a water- 
course; for the inquiry whether or not a lake or pond should be 
deemed a watercourse is irrelevant, unless it be shown that the 
diversion from a watercourse only gives rise to an action. 


The minority opinion in the Watuppa Pond cases had stated 
that “ The iver and ponds are parts of a natural waterway, through 
which the water passes directly from its sources to the sea. To- 
gether they constitute a single system and natural feature of the 
country, the preservation of whose form and identity is essential 
to the enjoyment of all the property bordering upon ¢hezr waters.” 
This statement the Law Reviewer misquotes so as to read, “ the 
form and identity of the natural features of the country,” thus 
foisting upon the minority the position that a riparian owner’s 





1147 Mass. 548, 562. The italics here and elsewhere are ours. 
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rights are to “configuration of the soil from mountain-top to 
the sea.” The “form and identity” the court referred to was 
obviously and grammatically that of the waterway composed of 
river and ponds. The substituted statement of the reviewer would 
apply to the whole drainage basin of the water system, and pro- 
hibit any change in its natural features. On this misstatement 
of fact hangs the whole argument from analogy, the analogies 
cited being taken wholly from the law of land, and having no 
application to waterways composed of rivers and ponds. That 
upland forests may be felled without regard to the incidental 
damage done on a stream through consequent floods or freshets ; 
that marshes and swamps may be drained with similar disregard ; 
that surface-water may be diverted without giving rise to a liabil- 
ity ; that no prescriptive right can be obtained to the passage of 
rains and melting snows over the surface of the land; that sub- 
terranean percolations are subject to the right of the owner of the 
soil to use his soil for proper purposes, though they are thus cut 
off from a watercourse,— are all cases in which the right of 
the owner to a reasonable use of his land has been sustained, 
notwithstanding the casual damage to water privileges! If the 
minority opinion had maintained (as the author says it did) that 
the maintenance of “the form and identity of the natural features 
of the country ” is the riparian owner’s right, then these cases would 
have a bearing to show in contradiction that land may be dealt 
with by its owners as they please, so long as water which has 
reached a defined bed and limits is not interfered with. Butas, in 
fact, the court referred solely to the “form and identity” of the 
watercourse of ponds and rivers, these cases have no application, 
They mark the line where the law of waters meets the law of land 
and is limited by it, and not, as is contended, the division between 
the law of running and the law of still waters.” 


The following are the cases relied upon in the article on “ Great 
Ponds.” 





1 It is by no means clear that a marsh owner can always drain his swamp so as to 
dry up or diminish a watercourse which it directly feeds. The only authority cited is the 
dictum in Broadbent v, Ramsbotham, 11 Exch, 602, where the connection between 
swamp and watercourse was neither direct, certain, nor constant. See Williamson wv. 
Canal Co., 78 N. C. 156; Bennett v. Murtaugh, 20 Minn. 151. 

2 In fact, perceptible current can often be predicated of swamp and surface waters 
and subterranean percolations which are not watercourses. 
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(1.) Of Macomber v. Godfrey, 108 Mass, 219, the author 
says :— 


‘‘ They [the water lawyers] were told by the court that even being a ‘ natural 
waterway ’ is not enough to make it a watercourse, unless there is a current.” 


Turning to that case, we do not find the words “ natural water- 
way” used at all; nor do we find the proposition laid down that 
a natural waterway is not a watercourse unless there is a current. 
Indeed, there was a current at all points in the body of water in 
question, and the sole issue was whether the fact that on the 
land of the plaintiff it broadened out, though maintaining its 
current, and spread itself across without definite channel, pre- 
vented its being a watercourse on his land. The point decided 
was that the absence of defined banks did not upon all the facts 
of the case, including the fact of current, prevent the applica- 
tion of the law of watercourses. It should be noticed that the 
question was not whether it was a watercourse at the point where 
the diversion took place, but whether it was such on the land of 
the plaintiff. The court contrasted the case with that of surface- 
water and water flowing in temporary outbursts caused by melting 
snow and rain. 

(2.) The author next asserts that :— 


“To entitle it to the consideration of the law, it is certainly necessary that it 
should be a watercourse in the proper sense of the term ;”’ 


purporting to quote Lewis, C. J., in Wheatley v. Baugh, 25 Pa. St. 
528, and also cites to the same effect Bigelow, C. J.,in 2 Allen, 589. 
The language quoted cannot be found in either case. Wheatley 
v. Baugh was a case of underground percolations, in no definite 
channel, supplying a spring, and cut off by the use of superjacent 
land for mining and other lawful purposes, and in it the court 
said : — 

‘* Percolations spread in every direction through the earth, and it is impossible 
to avoid disturbing them without relinquishing the necessary enjoyment of the 
land. Accordingly the law has never gone so far as to recognize in one man a 
right to convert another’s farm to his own use, for the purposes of a filter. 


“Such a claim, if sustained, would amount to a total abrogation of the right 
of property.” 


In Griffith v. Jenkins, 2 Allen, 589, the plaintiff's declaration 
was tort for diverting the water of a brook or ancient watercourse 
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running through his land. His proof was of the diversion of a 
brook above his land which did not come to his land, but emptied 
into aswamp thereon. The court declared that a swamp is not a 
brook. Bigelow, C. J., says: — 


‘‘The gist of the cause of action is for a diversion of the water of a stream or 
watercourse. This was anessential and material averment, which the plaintiffs 
were bound to prove in order to maintain their action, and it was a variance to 
show that the acts of the defendants had drained water from the swamp without 
any proof to sustain the allegation of a diversion of water from a brook.” 


(3.) State v. Gilmanton, 9 N. H. 461, 14 N. H. 467, was an 
indictment for not keeping a highway in repair. The issue de- 
pended upon whether a certain bridge was within the limits of a 
town, and that again on the title to certain land under a body of 
water which formed one boundary of the town. If this was a 
river, the law of New Hampshire held the title of the town to ex- 
tend to the centre thereof ; if any large body of water not a river, 
by whatever name called, the town boundary was at the water's 
edge. It was held that, on the other special facts of the case, the 
existence of a perceptible current became controlling evidence in 
determining whether the body of water in question was a river or 
not a river. The question of watercourse was not raised, nor were 
any riparian rights involved. It was expressly affirmed that a lake 
would not lose the character of a lake, simply because it had a 
current, and that “a sheet of water in which there is a current 
from its head towards its outlet is not, therefore, a river.” In other 
words, it declares that the test of perceptible current is not gener- 
ally applicable even to distinguish lakes from rivers. 

(4.) Broadbent v. Ramsbotham, 11 Exch. 602, is next cited 
to the effect that 


‘*defendant owned a pond of six acres, the overflow of which went into the 
plaintiff's brook. The court held, plaintiff’s right cannot extend further than 
the flow into the brook itself and to the water flowing in some defined natural 
channel. Before it reaches such defined channel the land-owner had the right 
to appropriate it.’”' 





1 It would hardly be believed from this reference that the Massachusetts court in the 
case of Macomber v. Godfrey, supra, had cited thissame English case as authority for the 
proposition that 

“ If the whole of the stream had sunk into the defendant’s soil, and no water remained 
to pass to the plaintiff’s land except under the surface, it would have ceased to be a 
watercourse, and the plaintiffs would have had no right to it.”’ 
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This so-called pond is thus described by Alderson, B. ( p. 614) : — 


“ Above Pighill Wood a shallow basin is formed by the landslips, which have 
from time to time occurred, and the water collected in it, if it exceeds the depth 
of about three feet above the lowest point of the basin, escapes northward and 
runs down over the surface of the hill towards Longwood Brook. The rest sinks 
into the ground or remains as a pond in the hollow thus naturally created by the 
form of the land. Now, we think that this water, both that which overflows 
and that which sinks in, belongs absolutely to the defendant on whose land it 
arises, and is not affected by any right of the plaintiff. The right tothe natural 
fiow of the water in Longwood Brook undoubtedly belongs to the plaintiff; but 
we think that this right cannot extend further than a right to the flow of the 
brook itself, and to the water flowing in some defined natural channel, either 
subterranean or on the surface, communicating directly with the brook itself. 
No doubt, all the water falling from heaven and shed upon the surface of a hill, 
at the foot of which a brook runs, must, by the natural force of gravity, find its 
way to the bottom, and so into the brook; but this does not prevent the owner 
of the land on which this water falls from dealing with it as he may please and 
appropriating it. He cannot, it is true, do soif the water has arrived at and is 
flowing in some natural channel already formed. But he has a perfect right to 
appropriate it before it arrivesat suchachannel. Inthis casea basin is formed 
‘ jn his land, which belongs to him, and the water from the heavens lodges there. 
There is here no watercourse at all. If this water exceeds a certain depth it 
escapes at the lowest point, and squanders itself (so to speak), over the adjoin- 
ing surface. The owner of the soil has clearly a right to drain this shallow 
pond, and to get rid of the inconvenience at his own pleasure. We have no — 
doubt, therefore, that, as to this source of feeding the Longwood Brook, the 
plaintiff has no title.”’ 


In other words, this again is a case for the law of land, and 
not of waters; and this so-called pond of six acres, which the 
author would have us compare to any great pond in Massachusetts, 
fed by perennial springs, which forms an integral and important 
part of some great waterway with its vast power, turns out to be 
but an intermittent surface-sheet which, really a swamp, has no 
outlet in any defined channel, but is a nuisance and a fit subject for 
drainage. 

(5.) Chasemore v. Richards, 7 H. L. C. 349, is a case of under- 
ground percolations diverted by the digging of a well. 

(6.) Rawstron v. Taylor, 11 Exch. 369, is a case of surface- 
water ; and, as is stated by Platt, B., in the latter case, “the de- 
fendant had a right to drain his land, and the plaintiff could not 
insist upon the defendant maintaining his fields as a mere water- 
table.” ; 

(7.) The Massachusetts cases on great ponds have already 
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been stated and commented on in the article on the “ Watuppa 
Pond Cases.”” None of them afford countenance to the “ percepti- 
ble current” theory, nor anywhere suggest the distinction taken 
by the writer. All of them are founded on the Colony Ordinance, 
and all those cited by the author raise issues affecting only the 
rights of littoral proprietors on the ponds themselves. Any ex- 
pressions found in such cases must therefore be construed with 
reference to the points involved. In Fay v. Salem Aqueduct Co., 
111 Mass. 27, so much relied upon, we find no mention of the 
fact whether or not Spring Pond had a perceptible current ; but 
if anything can be found in the case inconsistent with the position 
that it was a watercourse, then it follows that it is immaterial, so 
far as concerns riparian owners on the outlet stream, whether a 
pond is a watercourse or not; for in cases arising under water- 
supply acts precisely similar in terms to the one in that case, 
which granted compensation for injury to “ property,” riparian 
owners on the outlet stream have been given the remedy there 
denied Mr. Fay for his alleged injury as a littoral proprietor on 
the pond. See Bailey v. Woburn, 126 Mass. 416; Watuppa 
Reservoir Co. v. Fall River, 134 Mass. 267; Cowdrey v. Woburn, 
136 Mass. 409; Brickett v. Haverhill Aqueduct Co., 142 Mass. 
394. The majority of the court in the Watuppa Pond cases 
apparently reconcile their decision with these cases on the theory 
that the riparian owner on the outlet stream has a property right 
in the flow of the water from great ponds, but that it is a right of 
property subject to be defeated by the paramount right of the 
Commonwealth; but the Law Reviewer’s new proposition in 
the law of waters denies any property right at all to the riparian 
owner, and hence necessarily denies the authority of these decis- 
ions.! 





1 This theory, while affording a basis of a reconciliation between the earlier cases and 
the recent Watuppa Pond decision, will, if adopted, render the former inconsistent with 
Cole v, Eastham, 133 Mass. 65, 70, an authority much relied upon in the article on 
“ Great Ponds,” though beside the main line of argument. In that case the statute had au- 
thorized the town of Eastham to make the improvements necessary for the preservation and 
taking of alewives in a great pond and the streams connected therewith, enacted that the 
town should pay “all damages that shall be sustained in any way by any person in their 
property in carrying into effect this act,” and further provided that the fisheryso created 
should be the property of the town, The petitioners owned the land on both sides of a 
stream,which was not navigable,connecting with the pond; the land was taken by the town, 
and the petitioners claimed that they should recover damages also for the loss of the ex- 
clusive right of fishery. The court held that the right of the riparian owner to a fishery 
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These are all the cases relied upon to sustain the novel doctrine 
laid down in the article on “Great Ponds.” Not one of them 
supports it; only one of them mentions “perceptible current,” 
and that one for a purpose entirely different from that for which 
it was cited by the author. 

We shall now examine the cases which in our opinion affirm the 
right of riparian owners on outlet streams to compensation for water 
diverted from lakes or ponds, which were either lightly brushed 
away or entirely overlooked in the article on “Great Ponds.” 

(1.) Smith v. Rochester, 92 N. Y. 463. 

The action was by owners and lessees of mills upon Honeoye 
Creek to restrain the defendant from diverting the waters of Hem- 
lock Lake from said creek. Hemloc: Lake is a body of water about 





had in this Commonwealth, at all times, been subject to the paramount right of the pub- 
lic, and that when the statute provided compensation for the taking of “ property ”’ it 
must be considered that the property for which the petitioners “ are to receive compensa- 
tion is private property strictly, and not such as is held by them subject to the exercise of 
a public right.” Ifthe right to the fish, subject to defeasance, was not “ property” 
within the meaning of the act in Cole v. Eastham, why should the right to the water have 
been “ property ”’ in Bailey v. Woburn, unless it be because that right is not subject to 
defeasance? 

In other words, while the paramount right of the public to the fishing, even in streams 
not navigable, has always been recognized in this Commonwealth, the alleged paramount 
right of the public to an interest in the water-power of the State had never been recog- 
nized, until the Watuppa cases, 147 Mass. p. 548. In the former respect the common law 
had been “ modified by successive legislative acts from the earliest settiement of the coun- 
try, passed under the two governments of the Plymouth and Massachusetts Bay Colonies, 
as well as under the Province and our present form of government,’’ and that because 
“there was much jealousy on the subject of exclusive individual privileges in fisheries ’’ 
in early times. See Devens, J., 133 Mass. p. 67, In the latter respect, not a single act, 
until] that of 1886, called in question in the Watuppa cases, had ever been directed against 
the private ownership of water-power; while, on the other hand, the mill acts had strained 
the constitutional power of the State to the utmost in support of the fullest enjoyment 
thereof. 

The above distinction is quite in accord with the spirit of the Colony Ordinance of 
1641-47, which was simply a democratic protest against the forestry and game laws of the 
mother country, but in other particulars did not provide or contemplate a change in the 
common-law rules of property. 

It may be that legislation enacted before our Constitution, even though originally an en- 
croachment on private property, if long acquiesced in, because in accord with the spirit 
of our institutions, should now be upheld by the court asa rule of property u¢ finis sit 
littum; but it is quite another thing to extend by forced interpretation an ancient ordi- 
nance to a new application subversive of a wel! established and long undisputed rule of 
property, in order by indirection to avoid the plain prohibition of our present constitue 
tion, which forbids the taking of private property for public use without compensation to 
the owner, 
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seven miles long and half a mile wide. The outlet of the lake 
unites with that of Canadice Lake, a stream of nearly the same 
size. After flowing about five miles, the waters of the two lakes 
unite with Honeoye Creek, the outlet of Honeoye Lake, and these 
united waters flow into the Genesee River, about sixteen miles 
above the city of Rochester. The plaintiffs owned mills upon the 
Honeoye Creek, below its junction with the waters of Hemlock 
Lake, and operated by the waters of the creek. A board of water 
commissioners, acting in behalf of the city of Rochester, conducted 
the waters of Hemlock Lake through a conduit to the city of 
Rochester, for the use of its inhabitants. The waters of Hemlock 
Lake were a part of the navigable waters of the State. Held, that 
the State could not divert, nor could it authorize the diversion of 
the waters of this lake, to the detriment of the plaintiffs, without 
making compensation therefor. The question made was on the 
right of the State under its authority as sovereign — the jus publi- 
cum —to divert the waters of navigable streams. 

This case, the Law REview writer says, “does not saya lake is 
a watercouse. There was no finding whether there was a current 
or not,”’— strong evidence, surely, that that issue was immaterial, 
for the case was apparently most carefully argued and considered. 

He adds that it “was exactly the case of 134 Mass. 267,” 
where the court held that the act provided for such damage. But 
he omits to state that the New York court rested its decision on 
constitutional grounds and not upon the wording of the act.! 

(2.) Gardiner v. Newburgh, 2 Johns. Ch. 162. An injunction 
was granted against the diversion of a spring on the land of one of 





4 The opinion in this case is very much in point on the rights of the State in great 
ponds. Much confusion has arisen, says the court, from a failure to distinguish between 
the two kinds of ownership which can be predicated of the State; the first, the proprie- 
tary interest, —jus privatum,—which is subject, like an individual’s right of property, to the 
maxim, Sic utere tuo ut alienum non ledas ; the second, its sovereign rights, — jus pud/t- 
cum,—which it holds in trust for its citizens, Considered with reference to rights in water, 
** the controversies which have arisen over the nominal ownership of the soil under such 
waters have been magnified beyond the realinterestsinvolved. . . . Neither subject 
nor sovereign can have any greater than a usufructuary right therein,” Agua currit et 
debet currere, By virtue of a proprietary right as riparian owner “ the rights of the State 
have entitled her to the same uses and subject her to the same liabilities as other owners of 
property.” By virtue of her sovereign rights, the State may control navigable and public 
waters; but this is an easement for the public benefit, and is to be limited to the purposes 
for which it was created. Hence, ‘‘the diversion of these waters for the purposes of furnish- 
ing the inhabitants of a large city with that element for domestic uses, . . . isan 
object totally inconsistent with their use as a public highway or the common right of all 
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the defendants, which watered the farm of the plaintiff and supplied 
his brick-yard by means of a natural stream of water flowing there- 
from. No provision was made for compensation to the plaintiff, 
through whose land the water issuing from the spring had been 
accustomed to flow. “To divert or obstruct a watercourse,” says 
Chancellor Kent, “is a private nuisance; and the books are full 
of cases and decisions asserting the right and affording the 
remedy.” 

(3.) Howe v. Norman, 13 R. I. 488, was a bill in equity for an 
injunction. The principal respondent admitted that there was a 
stream of water “which has its rise in certain springs arising on 
neighboring lands of this respondent, and forming thereon a large 
pond, which stream of water flows through the lands of the com- 
plainant.” He alleged that he owned the water arising from such 
springs on his own land, and had a right to cut off any stream which 
ran from his land, “ by erecting a dam across the place where the 
water takes the form of a stream upon his said lands.” A decree 
was entered perpetually enjoining the defendants from preventing 





the people to their benefits.” ‘* We deny that’’ such use, although a public one, “ is 
consistent with the purpose upon which the sovereign right is based.” 

So of great ponds, the right of the State as proprietor of their beds (if it exists) is 
no greater than that of the private owner of a small pond; and the sovereign right to 
control its uses as a pond for the benefit of the public at large is inconsistent with a 
right to diminish or destroy it for the benefit of a particular body of its citizens, for a 
town or a city. 

Smith v, Rochester should also be read in connection with People vy Appraisers, 
33 N. Y. 461, which the Law Reviewer cites, although it has no bearing on the law 
of lakes or of still waters. In the latter case it is said of the former, “It will be 
observed that the case relates to the Mohawk river and an appropriation of its waters 
for the purpose of navigation alone—that being one of the uses which universally 
pertain to the rights of the sovereign in all navigable streams. . . . We think the 
authority of these cases should be confined to the waters of the Hudson andthe Mohawk 
rivers,” 

It is to be observed further that the Mohawk river case affords no parallel to the 
Watuppa Pond cases in Massachusetts. The New York courts decided it upon the ground 
that the complainants had no proprietary rights in the Mohawk whatsoever; the State 
owned it, not only at the point where the diversion took place, but at the point where 
the complainants were established. Assuming this to be true, the result that the com- 
plainants had no claim for damages was inevitable; but obviously this is entirely irrele- 
vant to the Massachusetts case, in which the State undertakes to divert the waters in its 
pond to the injury of the riparian proprietors’ rights in their river. Mon constat that 
under the New York decision a riparian owner on the Hudson, if the State were not 
deemed the owner of the latter also, could not have claimed damages if injured by the 
diversion from the Mohawk. This plain distinction appears to have been overlooked by 
the author. 
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or in any way materially diminishing the customary flow of the 
stream ; and in delivering the opinion, the court said :— 


“ The first defence is that the defendant Norman has a right to intercept and 
appropriate the water because it comes to the surface on his own land, rising 
there in springs, and forming a pond. It is admitted, however, or at any rate it 
has been made to appear to the court, that the water, though rising on Norman’s 
land, flows away from it over the land of the complainant, into her door-yard, 
in a natural and definite course or channel. To allow Norman, therefore, to 
intercept and appropriate it would be to allow him to deprive the complainant 
of a natural and immemorial privilege or easement appurtenant to her estate, 
and which is as much a part of her estate as the ground to which it appertains. 
At common law, of course, he has no right to do this.” 


The Law Reviewer apparently admits the authority of this and 
of the preceding case, but says that the springs formed a portion 
of definite subterranean watercourses, and that the cases “tell us 
nothing about the law of lakes.” There is no finding in either of 
the cases as to a “definite subterranean watercourse,” and we sup- 
pose a spring may or may not be a portion of such a watercourse. 
It would be interesting, however, to have the distinction stated, if 
any there be, between the large pond formed by springs in the 
Rhode Island case, and the great pond formed by springs in the 
case of the North Watuppa Pond, or between the legal positions 
of the complainants in the two cases. 

(4.) In Clinton v. Myers, 46 N. Y. 511, the plaintiff owned the 
land forming the boundaries, and at the outlet of ‘fa natural pond 
of about forty acres.” This pond was formed by springs and 
surface-water during the rainy season, and by melting snows. 
This pond he utilized as a storage reservoir by means of a dam 
across and at its outlet for the benefit of his cotton-mill, three 
miles below, upon the outlet stream. The defendant, who owned 
a water-privilege and saw-mill on said stream, below the pond and 
above the cotton-mill, raised the gate in plaintiff's said dam, and 
let off large quantities of water. The court stated that “This 
right, claimed by the plaintiff, to detain such surplus water of the 
stream as he may not require for present use until wanted in a 
dry season, has no foundation in the law, and is in direct conflict 
with the maxim, Agua currit et debet currere ut currere solebat.” 
The writer complains again that nobody raised his point. That 
is true. Further he says, “The court only decided questions as to 
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unreasonable use of the dam.’ It was found that the use was 
most reasonable, and to the benefit of the defendant as well as 
of the plaintiff. But why decide such questions, when it would 
appear that the plaintiff owned the pond in the same sense that 
the State owned the North Watuppa, or in a larger sense? 

(5.) Schaefer v. Marthaler, 34 Minn. 487, was an appeal from 
a judgment perpetually enjoining defendant from interfering with 
or diverting the course and flow of a lake or pond covering four 
and one-fourth acres in extent, situated partly on the plaintiff's 
land and partly on the defendant’s land, “in a natural depression 
forming a basin, fed solely by surface-waters produced by rains 
and melting snows falling upon higher adjacent lands, and running 
naturally into such basin. . . . The ¢tharacter of the soil 
under the basin is such that it retains the water, so that the only 
waste is from evaporation, except during high water, for six or 
eight weeks in the year, when it overflows through a natural 
channel situate on defendant’s land.” The defendant claimed the 
right to drain the lake or pond “on the proposition that it is sur- 
face water.” Held, that, under the common law, there is a marked 
difference in the rules governing in cases of surface-waters and 
those applicable to watercourses; that in this case the law of 
watercourses was to be applied and the injunction to be sustained. 
The court says :— 


‘* And such waters, when they have ceased to spread and diffuse over the sur- 
face or percolate through the soil, when they have lost their casual and vagrant 
character, and have reached and come to rest in a permanent mass or body ina 
natural receptacle or reservoir, not spreading over or soaking into the soil, form. 
ing a mere bog or marsh,—cannot be regarded as surface-waters any more than 
they can be after they have entered into a stream. The mass or body of water 
constituting a lake or pond is an advantage or element of value to the lands upon 
which nature has placed it, of the same kind as is the watercourse to the lands 
through which nature has caused it to flow. There is no reason which can be 
suggested why the stream should be the property of each on his own land, of all 
the lands through which it flows, and why one owner should not prevent its flow 
as nature caused it to flow upon the land of another, that is not equally ap- 
plicable to a body of water like this; and none can be suggested why the rights 
of the owners of the lands upon which nature has placed it should not be equal 
to the rights in respect to a stream. Applying the same rules that apply in 
respect to a watercourse, it would follow that no one is bound to keep his land as 
a water-shed to feed such a body of water, nor as a receptacle to retain the over- 
flow from it; but that, in the reasonable and ordinary use or improvement of his 
land, he may interfere with or arrest the surface-waters before they reach such 
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body, or may drain off any bog or marsh on his land formed by the overflow, 
although the doing of either may incidentally affect the amount of water in the 
lake or pond. We therefore hold that defendant had not the right to drain off 
the lake.” 


Of this case the writer says, “They do not decide it to be a 
watercourse.” But they do apply the law of watercourses 
thereto; and it should be noted that this is the only case thus far 
cited of a still pond. Except for the six or eight weeks of the 
year, when the overflow found a natural channel, its only loss was 
by evaporation. Had it been a pond like the North Watuppa, 
constantly fed by springs, and constantly overflowing through its 
outlet, there can be no doubt the court would have held it a water- 
course in fact as well as in legal similitude. This distinction is 
well illustrated by the case next to be referred to. The writer 
says, “ The point adjudicated was decided differently in a Massa- 
chusetts great pond case” (Fay v. Salem Aqueduct Co., 111 Mass. 
27). Ifso, that case was expressly put upon the Ordinance of 
1647, which the court held changed the common law, and is there- 
fore not in point for the writer. 

(6.) In Hebron Gravel Road Co. v. Harvey, go Ind. 192, it 
was held that a lake fed by springs, the water of which in times of 
flood finds exit by rapid percolations through a bed of gravel, so 
that there is a sensible current towards the gravel bed, is a run- 
ning stream, and not merely surface water ; and one who obstructs 
the flow to such place of discharge and thereby causes the water 
to overflow the lands of another is liable for the consequent dam- 
ages. It was expressly held that a movement of the waters, 
though imperceptible to ordinary observation, would make a 
watercourse. The movement of the waters of the Watuppa ponds, 
though imperceptible in the body of the North Watuppa, was 
constant, and in natural open channels. A fortiori were they a 
watercourse. 

(7.) In Reid v. Gifford, Hopkins Ch. 416, an injunction was 
granted to restrain the defendant, who had cut a subterranean 
passage upon his own land, which bordered upon Leigh’s lake, by 
which he drew off a part of the water, sufficient to turn a saw-mill. 
The complainants were seised of certain lands, through which the 
outlet of Leigh’s lake had flowed from time immemorial. The 
Chancellor said :— 

























16 HARVARD LAW REVIEW. 


“ The new outlet was made by the defendant, Eli Gifford, through his own 
land; but he had no right to use his land in such manner as to deprive ethers of 
the enjoyment oftheir rights. He had no right to divert this water from its 
natural channel; that channel and the water flowing through it being the private 
property of the complainants.” 


The injunction was subsequently dissolved, upon the facts 
turning out otherwise than as alleged. If this lake was not a 
watercourse, then the diversion of a lake not a watercourse is 
actionable, if thereby the water flowing in the outlet stream is 
diminished to the detriment of riparian owners. 

(8.) In Bennett v. Murtaugh, zo Minn. 51, the plaintiffs oper- 
ating mills upon the Le Sueur river, which was largely sup- 
plied with water from Lake Madison, obtained an injunction 
against the extension by the defendants of aditch through a marsh 
towards the lake, about a mile distant from its outlet, the effect of 
which would be, at periods of high water when the lake over- 
flowed the marsh, to divert water from the lake to the injury of 
the water-power of the plaintiffs. The court said :— 


‘*As there is no question made as to the right of plaintiffs to the water- 
power used by them, and as it is found that a considerable part of such water- 
power is supplied from Lake Madison, the waters of which naturally flow into 
the Le Sueur river, . . . defendants cannot as against plaintiffs rightfully 
draw off or divert the waters of said lake.” 


It is true that the court did not say in terms that Lake Madison 
was a watercourse, nor determine anything about its current; but 
why should it? 

(9.) Unfortunately in Massachusetts the question of the rights 
of riparian owners on an outlet stream arising from a diversion of 
the pond seems never to have arisen in the case of a pond not 
affected by the Colonial Ordinance. The great pond cases, how- 
ever, are direct authority for such owners, because : — 

First. It is the basic assumption in them all that the law, even 
as to littoral owners, would be different in case of ponds not 
affected by the ordinance. 

Second. Inthe two cases where such rights were discussed 
independently of a water-supply act, able judges, delivering the 
opinions of the whole court, affirmed their rights. 

Third. The decision in Bailey v. Woburn, and Watuppa ‘Res- 
ervoir Co. v. Fall River (supra), where the question arose under 
a water-supply act, necessarily affirmed their rights. 
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The analogy which Chief Justice Shaw! thought to be a strong 
one, of “ the owners of a mill with the privilege of a mill stream, 
and the riparian owner of land on a large pond supplying such 
mill stream” . . . “to that of riparian proprietors on a run- 
ning stream,” has never been doubted or denied, but has been 
affirmed in Paine v. Woods, 108 Mass. 160, which was a com- 
plaint under the mill acts for flowage damages by the littoral 
proprietor on a great pond. No question was made as to the 
liability of the miller on the outlet stream for such damages, and 
on the question of offsetting benefit to the littoral complainant, 
it was laid down that “the owner of the land thereby flowed 
may use it [the water] for watering his cattle or irrigating his 
crops and gardens, or any other reasonable purpose which does 
not practically and in a perceptible and substantial degree impair 
the right to run the mill; and so he may take and carry away the 
water when formed into ice, for use or sale, provided he does not 
thereby appreciably diminish the head of water at the dam of the 
mill owner.” In this case, the right of the miller to an undiminished 
flow from a great. pond is clearly affirmed, though, for all that 
appears, there was no perceptible current therein. The towns 
took per formam doni in Bailey v. Woburn, and Watuppa Res- 
ervoir Company v. Fall River, says the Law Review writer. 
The form of the grant in the latter case was this: “ The city of 
Fall River shall be liable to pay all damages that shall be sus- 
tained by any person or persons in their property” by the taking 
of water from the pond. The form of the gift required pay- 
ment for “ property” taken and for nothing else. Unless, there- 
fore, the mill-owners on Fall River had, in the opinion of the 
court, at that time a right of property in the flow of the stream 
undiminished by diversion from the Watuppa Ponds, the form of 
the gift to the city gave them no remedy. If, however, their 
“ property ” was taken, they had a remedy independently of the 
act. 


We submit, therefore, that it has been settled by abundant au- 
thority that the riparian owner on the outlet stream of a pond not 
affected by some special ordinance, like the Ancient Charter of 
1641-47, has a right of action for diversion of water from the 





1 Barrett v. Cummings, 10 Cush. 186. 
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pond, whether we consider a pond a watercourse or not; but in 
point of fact, the case of a pond like the North Watuppa meets 
all the requirements of a watercourse. It has defined banks and 
bed and a constant source of supply, and it flows, as all lakes of 
importance to water-power do flow, although not everywhere with 
perceptible current. ‘Flow,’ not “perceptible current,” is the 
language of the cases on watercourses. Ifthe water does not flow, it 
is unimportant for the purposes of this discussion, since it cannot 
provide water-power. In those lakes which are a part, either 
initial or incidental, of a natural waterway, the drop of water which 
reaches the defined boundaries of a pond “has reached the natu- 
ral guide which is to compel it to the plaintiff's wheel,” as much 
as if it had entered the river itself or a connecting stream. Un- 
less lost by diversion or evaporation, it must get into the outlet 
stream sooner or later. The rate of flow in ponds, as well as in 
streams, can be scientifically determined by hydraulic engineers, 
and depends upon the size and form of the pond, and the rela- 
tions they bear to inlet and outlet. For example: A small pond, 
situated between and connected with, two larger ones, will have 
a much more rapid flow than either of the larger ones. From the 
-point of view of the miller or the engineer, it makes no difference 
whether the current is fast or slow, or even imperceptible ; whether 
fast moving or slow moving, it will eventually be used as power, 
unless evaporated. The test of perceptible current is not a legal 
test ; it is both unpractical and unscientific. Perceptible in what 
degree? it may be asked. To the eye; and to what eye? To one 
of powerful or of weak refraction? Again, must the water be per- 
ceived itself to move, or a chip upon its surface? and within what 
limit of time must the movement be determined, — instantaneously, 
or at an interval, as in the case of the hour-hand of the clock ? 
In fine, what difference does it make whether we see it move or 
not, provided it does move, and. consequently affords power 
below ? 

Let the reader cast his eye over a topographical survey of Mas- 
sachusetts, and observe the network of ponds and lakes and 
rivers which form its waterways, each drainage basin having its 
own peculiar characteristics, according to the physical geography 
of its location. In some the water first collects in a pond or 
ponds, and then, by means of a river, runs directly to the sea; 
others have their sources in several ponds connected by streams, 
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while others again, first rising in springs or rivulets, forma river, 
which afterwards, in mid-course, opens into ponds or lakes; while 
the more important rivers are fed along their course at intervals 
by rivers either having their rise in ponds or flowing through 
them in some part of their course! What is the “ practical 
sense” of the matter? Are these component parts of defined 
water-channels, through which the drop, falling on the highest 
plane of the drainage basin, finds its way to the sea, to be divided 
according as the course of the stream is broad and slow moving, 
or narrow and swift, the water at one point being divertible, and 
at the next protected by the law? What practical sense can the 
miller see in the distinction without a difference between the dam- 
age done him by a diversion of the down-coming supply at a 
point above him on a pond, or at a point on the river above or 
below the pond? Wherever diverted, the effect on him is the 
same, On the other hand, he can well comprehend that his right 
to the flow of his stream past him is limited, and must be limited, 
like all other rights, by the rights of others, and consequently can- 
not extend to depriving his neighbors of such common and 
reasonable uses of their land as the felling of trees,the digging 
of wells, and the draining and improving thereof, although such 
uses may affect injuriously the flow of water which would other- 
wise exist. 

Riparian owners on lakes or ponds do not interdepend as 
to their rights, says the author, “certainly not as riparians upon 
running water do. Therefore no similar body of law has come 
into existence to regulate lakes.” And he adds: “It cannot be 
right to force the lake partners into the partnership of stream 
partners.” It should be borne in mind always that the question 





1 For instance, taking 100 of the great ponds which contribute to the waters of the 
Nashua river : 


18 have no considerable stream entering. 
20 have I or more considerable streams entering. 
20 receive water from 1 pond. 


12 * “ ‘* 2 ponds, 
Io (“4 + -s * 
6 ‘6 ‘cc sc 4 se 
4 “6 «5 ‘6 
3 ‘6 “ “ 6 66 
2 “ “ se 7 ae 
2 “ ‘“ “ 8 6“ 
3 “ ‘6 “¢ “6 [H. F, Mills, ] 
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at issue has no relation to the interdependent rights, if any, of 
“Jake partners.” Whether or not they have the same right to 
insist upon the flow of the water past them that the owners 
on the stream have, it is of vastly less consequence to them, be- 
cause, having no fall to utilize, they have no water-power. The 
correlated rights, if any, of lake proprietors in the reservoir of the 
lake cannot affect, and have no bearing upon, the rights of those 
interested in the water-power which falls from the lake. The 
assumption, however, is unfounded that they have no rights in 
common in the waters of the lake. In small ponds, less than ten 
acres in extent, they have always been understood to have an 
interest in common in the water and in the land thereunder. As 
to the waters above which flow into their lake, they have probably 
the legal right to insist that they shall flow undiverted to them, 
although they cannot make use of them for power, and hence the 
right is ordinarily of little moment. The discussion, however, is 
entirely irrelevant on a question.arising between the riparian own- 
ers on the stream below and on the pond above. 

Much of the argument with which the author seeks to support 
his thesis is in the form of rhetorical questions, founded on mis- 
conceptions of the actual nature of a pond, and based upon hypo- 
thetical conditions, often, we are compelled to think, geologically 
and hydraulically impossible. 

In no lake which “has an outlet over which its surplus waters 
flow, when there are any, into a watercourse,” can there exist a 
“changeless” body of water, though the lake itself lies “ below 
the bed-rock of the outlet,” perhaps a hundred feet deep. Every 
particle of water delivered at the inlet or supplied by springs be- 
neath the surface must finally reach the outlet. There is a 
ceaseless interchange of particles throughout the length and 
breadth and height and depth of the pond ; and if a condition so 
abnormal were physically possible, if the flow of the lake went on 
over such a layer of quiescent water, the case could present no 
difficulties. Every drop subtracted from beneath must be re- 
placed by a drop from above, and the subtraction would operate 
as a direct diversion from the moving mass. As well allow the 
river bank to be cut through, or the bed to be excavated, as to 
allow a permanent bank or bed of water to be withdrawn. As 
well question the effect of diverting the water of a river by draw- 
ing from the bottom of the deep pools so frequently found in 
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streams, since these would have an equally “changeless bottom.” 
It is not by raising difficulties of this character that a legal 
distinction of ponds from rivers can be proved. Once let it be 
conceded that a lake may, in law as in nature, be part of a water- 
course, and no inconvenience will result, though it have as many 
outlets as the Mississippi. Once concede that the same rules as to 
diversion govern the stream and its source, and we need appre- 
hend no trouble in disposing of questions of intermittent or in- 
constant flow, or of temporary drying up of the outlet stream. 

It would hardly be profitable to follow our author throughout 
all his excursions into the realms of the supposititious. Brooks 
may, perhaps, in the future originate from ponds, though surely 
not in the manner described in the article; but the question of 
what rights will exist in respect to the new stream can have no 
bearing on the present discussion, and its decision would depend 
upon the same principles that would govern in case of any other 
watercourse newly developed as a result of physical changes tak- 
ing place upon or below the surface of the earth, and would involve 
no greater difficulties. But let us consider a more probable case, 
in which a pond by the constant corrosive action of the water at 
its outlet, eating down the land to the bottom level, narrows into 
a river channel; can it for a moment be conceived that the change 
would impose any additional liability to pay for water with- 
drawn from the now river, indistinguishable as it is from the rest 
of the watercourse? And is it not obvious that no reason exists 
for the liability as to future diversions that did not exist equally 
before the work of nature had changed the superficial character- 
istics of the former lake? Or again, can it be supposed that if a 
river, as the result of a land-slide or other physical cataclysm, loses 
in the velocity of its current and expands into a sheet of placid 
and seemingly motionless water, of perhaps many acres, that the 
riparian owners below the point thus affected thereby lose their 
rights to the continued flow, and that by drawing from this newly 
created lake, the entire waters of the river may be taken without 
compensation? These questions are not founded upon purely 
imaginary states of facts. Such changes are, if infrequent, within 
the limits of experience, and they show the irrational nature of a 
rule which, if carried out, must in the one case add to.a watercourse 
a section previously unrecognized as such, and in the other segre- 
gate a still continuous waterway into parts joined by an anomalous 
fragment, subject, we are told, to totally diverse rules of law. 
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The radical difficulty with the article arises from the assump- 
tion pervading it that if lakes and ponds cannot for all purposes 
be brought within the limits of the law relating to streams and 
rivers, questions concerning them must be remitted for decision 
to the principles applicable to land. Limiting the application of 
the law of watercourses by a definition based on an arbitrary dis- 
tinction not referred to in the books, founded on no scientific fact 
and on no legal principle,— adopting as an immutable rule the 
fleeting and delusive test of perceptible motion, in disregard 
of physical conditions and logical requirements, it seeks by thus 
excluding lakes and ponds to show that they are not subject to 
the rules of law naturally governing them. But the limitation 
would be inadmissible even as matter of nomenclature. Ponds 
cannot be relegated to the domain of mere surface-water, nor can 
the flow from them be likened to the “passage of rains and 
melting snows” over the land. The great pond supplying a mill 
stream must be deemed in name, as in reality, the first segment of 
a “ watercourse.” The riverat some point in its course, flowing 
through a lake in which, from its size, the current is impercepti- 
ble, does not in law or in nature cease its existence as a “ water- 
course” at the one end and resume it at the other. The question 
is one of facts ; and in either case, the pond, whether as the source, 
or as the connecting link, is a physical fact, necessary to and 
structurally a part of the stream. It is no longer the vagrant 
thing that Blackstone thinks “like a bird, to be of a wild, un- 
tamable nature ;” the requisite possession of the water has been 
taken ; it is confined by definite boundaries, and dedicated by the 
circumstances of its environment to the flow of the stream, as 
effectually as if running with the rapidity of the mountain cata- 
ract. Separated from the stream itself only by the thin and arti- 
ficial distinction of the degree of motion, it bears no analogy to 
the “watery swamp ;” and in every respect, save that of swift- 
ness, has the characteristics of the “running river.” The swamp 
is, after all, but “watery ” land, in which the owner may have the 
usual rights of digging and draining, while the pond is primarily 
a fixed body of water, such as the common law has never yet 
allowed the private owner to divert or drain to the damage of 
the owners of water-power below. 

Samuel D. Warren. 
Louis D. Brandeis. 
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THE DISSEISIN OF -CHATTELS. 


I. 


HE readers of “The Seisin of Chattels,” by Professor Maitland, 

in the “ Law Quarterly Review”’ for July, 1885, were doubt- 

less startled at the outset by the title of that admirable article. 

But all must have admitted at the end that the title was aptly 

chosen. The abundant illustrations of the learned author show 

conclusively that from the days of Glanvil almost to the time of 

Littleton, “ seisin” and “ possession” were synonymous terms, and 

were applied alike to chattels and land. In a word, seisin was not 
a purely feudal notion. 

Is it possible, however, to justify the title of the present article ? 
Is it also a mistake to regard disseisin as a peculiarity of feudal- 
ism? History seems to answer these questions in the affirmative. 
The word “ disseisin,” it is true, was rarely used with reference to 
personalty. Only three illustrations of such use have been found,! 
as against the multitude of allusions to seisin of chattels noted by 
Professor Maitland. In substance, however, the law of disseisin 
was common to both realty and personalty. 

A disseisor of land, it is well known, gains by his tort an estate 
in fee simple. “If a squatter wrongfully incloses a bit of waste 
land and builds a hut on it, and lives there, he acquires an estate 
in fee simple in the land which he has inclosed. He is seised, and 
the owner of the waste is disseised. . . . He is not a mere ten- 
ant at will, nor for years, nor for life, nor in tail; but he has an es- 
tate in fee simple. He has seisin of the freehold to him and his 
heirs.” Compare with this the following, from Fitzherbert: “ Note 
if one takes my goods, he is seised now of them as of his own 
goods, adjudged by the whole court ;’% or Finch’s definition: 
“ Trespass in goods is the wrongful taking of them with pretence 
of title, and therefore altereth the propertie of those goods.’ 





1 1 Rot. Cur. Reg, 451; 1 Stat. of Realm, 230, or Bract. f. 136 b; Y. B. 14 Edw. II 
409 


2 Williams, Seisin, 7. See also Leach v. Jay, 9 Ch. Div. 42, 44, 45- 
8 Fitz. Ab. Tresp. 153. 
¢ Finch, Law, Book III. c. 6. 











24 _ HARVARD LAW REVIEW. 


This altering of the property by a trespass is pointedly illustrated 
by a case from the “‘ Book of Assizes.”! The plaintiff brought a bill 
of trespass for carrying off his horse and killing it. “The defend- 
ant prayed judgment of the bill, since you have confessed the 
property to be in us at the time of the killing, and so your bill is 
repugnant; for by the tortious taking, the property was devested out 
of you and vested in us, and therefore we could not kill our own 
horse contra pacem.” The bill was adjudged bad. Furthermore, 
incredible as it may appear, a disseisin by theft vested the prop- 
erty in the stolen chattel inthe thief. John v. Adam? was a case 
of replevin in the detinet for sheep. Avowry that the sheep 
were stolen from the plaintiff by M., who was driving them 
through the defendant’s hundred; that M., to avoid arrest, fled 
to the church and abjured the realm, and so the defendant was 
seised by virtue of his franchise to have the goods of felons. 
Certain formal objections were taken to the avowry, to which 
Herle, C. J., answered: ‘Whatever his avowry be, you shall 
take nothing; for he has acknowledged that the property was 
once in you, and afterward in him who stole them ; and now he af- 
firms the property in himself, and therefore, although he cannot 
maintain the property in himself for the reason alleged, still you 
shall not have the sheep again, for he gives a mesne ; namely, the 
felon in whom the property was.” The opinion of this distin- 
guished judge is confirmed by numerous cases in which stolen 
goods were forfeited by the thief, under the rule of law that gave 
to the Crown the chattels of felons. The goods, having become by 
the theft the property of the felon, were forfeited as a matter of 
course with the rest of his chattels.® 

These examples are sufficient to bring out the analogy between 
the tortious taking of chattels and the wrongful ouster from land. 
But in order to appreciate fully the parallel between disseisin of 





1 27 Ass. pl. 64. See also Y, B, 2H. IV. 12-51. There is a legal curiosity in 2 
Roll. Ab. 553 [Q] 1, 2. ‘ If my servant, without my knowledge, put my beasts in an- 
other’s land, my servant is the trespasser and not I; because, by the voluntary putting of 
the animals there without my consent, he gains a special property for the time, and so 
for this purpose they are his animals, But, semd/e, if my wife puts my beasts in another’s 
land, I, myself, am trespasser, because the wife cannot gain a property from me,” 

2Y. B. 8 Ed. III. 10-30. 

$Y. B. 30 & 31 Ed. I. 508, 512, 512-514, 526; Fitzh. Coron. 95, 162, 318, 319, 367, 
379, 392; Fitzh. Avow, 151; Dickson’s Case, Hetl. 64, Under certain circumstances 
the victim of the theft might obtain restitution of the goods. But the cases cited in 
this note show the difficulties that must be surmounted, 
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chattels and disseisin of land, we must consider in some detail the 
position of the disseisor and disseisee in each case.} 

The disseised owner of land loses, of course, with the ves the 
power of present enjoyment. But this is not all. He retains, it 
is true, the right zz vem; or, to use the common phrase, he has 
still a right of entry and a right of action. But by an inveterate 
rule of our law, a right of entry and a chose in action were strictly 
personal rights. Neither was assignable. It follows, then, that 
the disseisee cannot transfer the land. In other words, as long 
as the disseisin continues, the disseised owner is deprived of the 
two characteristic features of property, — he has neither the pres- 
ent enjoyment nor the power of alienation. 

These conclusions are fully borne out by the authorities. “The 
common law was,” as we read in Plowden, “that he who was out 
of possession might not bargain, grant, or let his right or title; 
and if he had done it, it should have been void.’? It was not 
until 1845 that by statute*® the interest of the disseisee of land be- 
came transferable. Similar statutes have been enacted in many 
of our States. In a few jurisdictions the same results have been 
obtained by judicial legislation.© But in Alabama, Connecticut, 
Dakota, Florida, Kentucky, Massachusetts, New York, North 
Carolina, Rhode Island, and Tennessee, and presumably in Mary- 
land and New Jersey, it is still the, law that the grantee of a 
disseisee cannot maintain an action in his own name for the recov- 
ery of the land.® 

A right of entry and action is now everywhere devisable. But 





1 For the best discussion of the doctrine of disseisin of land see Maitland “ Mystery 
of Seisin,” 2 L. Q. Rev. 481, to which the present writer is indebted for many valuable 
suggestions. 

2 Partridge v, Strange, Plow. 88, per Montague, C. J. See also Doe v. Evans, 1 C. B. 
717, and 1 Platt, Leases, 50. 

88 & 9 Vict. c. 106, § 6. See Jenkins v. Jones, 9 Q. B, Div. 128. 

# Arkansas, California, Colorado, Georgia, Illinois, Indiana, Iowa, Kansas, Maine, 
Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, Oregon, Ver- 
mont, Virginia, West Virginia, Wisconsin, Arizona, Idaho, Utah, Wyoming. 

5 Delaware, New Hampshire, Ohio, Pennsylvania, South Carolina, Texas. 

6 Bernstein v, Humes (1877), 60 Ala. 582; Conn. Rev. Stat. (1875) 354, § 15; Dak. 
Civil C. § 681; Doe v. Roe (1869), 13 Fla. 602; Russell v. Doyle (1886), 84 Ky. 386, 
388; Sohier v. Coffin (1869), tor Mass. 179; Rawson v, Putnam (1880), 128 Mass, 
552, 554;. Webster v. Van Steenburgh (1864), 46 Barb, 211; Murray v. Blackledge 
(1874), 71 N, Ca. 492; Burdick v. Burdick (1884), 14 RK. I. 574; Tenn. Code (1884), 
§ 2446. 
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until 1838 in England and 1836 in Massachusetts, a disseisee had 
nothing that he could dispose of by will.! 

If we turn now from transfers by act of the party to trans- 
fers by operation of law, we find that in the one case of bank- 
ruptcy there was a true succession to the disseisee’s right to enter 
or sue. But this was, of course, a statutory transfer.” 

There was also a succession sub modo in the case of death. 
The heir of the disseisee, so long as he continued the persona of 
the ancestor, stood in his place. But the succession to the right zm 
rem was radically different from the inheritance of the ves itself. 
If the heir inherited the land, he became the feudal owner of it, 
and therefore at his death it descended to his heir, unless other- 
wise disposed of by deed or will. On the other hand, if a right 
of entry or action came to the heir, he did not become the abso- 
lute owner of the right. He could not hold a chose in action as 
tenant in fee simple. The right was his only in his representative 
capacity. He might, of course, reduce the right in action to pos- 
session, and so become feudal owner of the land. But if he died 
without gaining possession, nothing passed to his heir as such. 
The latter must be also the heir of the disseisee, and so the new 
representative of his persona, in order to succeed to the right zz 
rem. 

These two cases of death and bankruptcy were the only ones 
in which the disseisee’s right was assignable by involuntary 
transfer. There was, for example, no escheat to the lord, if the 
disseised tenant died without heirs, or was convicted of felony. 
This doctrine would seem to have been strictly feudal. Only 
that could escheat which was capable of being held by a feudal 
tenure. A chose in action could not be held by such a tenure. 
Only the land itself could be so held. But the land, after the dis- 
seisin, was held by the disseisor. So long as his line survived, 
there was no “ defectus tenentis.”” The death of the disseisee 
without heirs was, therefore, of no more interest to the lord than 
the death of any stranger.® 

The lord was entitled to seize the land of his villein. But if 





2 I Jarm. Wills (4 ed.), 49; Poor v. Robinson, 10 Mass. 131; Mass. Rev. St. c, 62, 
§ 2, 

2 Smith v. Coffin, 2 H. Bl. 444. 

8 This principle was not maintained in its full integrity in the time of Coke. See 
Maitland, 2 L. Q. Rev. 486, 487, where the authorities are fully collected. 
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the villein had been disseised before such seizure, the lord could 
not enter upon the land in the possession of the disseisor, except 
in the name of the villein, and, after a descent cast, could not 
enter at all! Nor had he any right to bring an action in the name 
of his villein.? 

It is still the law in most of our States, as it was in England 
before 1833,° that “if a man seised of land in fee be disseised of 
the same, and then take a wife and die without reéntering, she 
shall not have dower.’ 

The husband of a woman who was disseised before the marriage 
may, of course, enter upon the disseisor in his wife’s name, or he 
may bring an action to recover the land in their joint names ; but 
if the land is not recovered in the one way or the other before 
his wife’s death, he must suffer for his laches. For the old rule, 
which denied to the husband curtesy in his wife’s right of entry or 
action, has not lost its force on either side of the ocean.® It was 
applied in New York, to the husband’s detriment, as recently as 
1888.° 

One more phase of the non-assignability of the disseisee’s right 
of action is shown by another recent case. It was decided 
in Rhode Island in 1879, in accordance with a decision by the 
King’s Bench, in the time of James I.,’ that a disseised owner of 
land had nothing that could be taken on execution.® 

The position of the disseisor of land is, in most respects, the 
direct opposite of that of the disseisee. The strength of each 
is the weakness of the other. The right of the disseisee to 
recover implies the liability of the disseisor, or his transferee, to 
lose the land. But so long as the disseisin continues, the disseisor, 





1 Co, Lit. 118 b. 

2 Co, Lit. 117 a. 

8 3&4 Wm. IV. c. 105. 

4 Perk. § 366; Thompson v. Thompson, 1 Jones (N. Ca.), 431; 1 Washb. R. P. 
(§ ed.) 225, 226, 

5 2 L. Q. Rev. 486; 1 Bishop, Mar. W. § 509; Den v. Demarest, 1 Zab, 525, 542. 

6 Baker v. Oakwood, 49 Hun, 416. 

7 Stamere v. Amonye, 1 Roll. Abr, 888, pl. 5. 

8 Campbell v. Point St. Works, 12 R. I. 452. McConnell v. Brown, 5 Mon. 478, 
accord, By statute or judicial legislation a different rule prevails in some jurisdictions. 
Doe v. Haskins, 15 Ala. 619; McGill v. Doe, 9 Ind, 306; Blanchard v. Taylor, 7 B, 
Mon. 645; Hanna v. Renfro, 32 Miss. 125, 130; Rogers v. Brown, 61 Mo. 187 (semd/e) ; 
Truax v. Thorn, 2 Barb. 156; Jarrett v. Tomlinson, 3 Watts & S. 114; Kelley v. Morgan, 


3 Yerg. 437. 
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or his transferee, possesses all the rights incident to the ownership 
of an estate in fee simple. He has the jus habendi and the jus 
disponendi. If he is dispossessed by a stranger, he can recover 
possession by entry or action. If he wishes to transfer his estate 
in whole or in part, he may freely do so. He may sell the land,? 
or devise it,® or lease it. His interest is subject also to the rules 
of involuntary transfer. Accordingly, it may descend to his heir,® 
escheat to his lord,® or be taken on execution,’ and would doubt- 
less pass to his assignee in bankruptcy. The husband of the 
disseisor has curtesy,® and the wife dower,® and a disseisin by a 
villein must have enured to the benefit of his lord at the latter’s 
election. 

The legal effects of the disseisin of chattels are most vividly 
seen by looking at the remedies for a wrongful taking. The right 
of recaption was allowed only flagrante delicto. This meant in Brit- 
ton’s time the day of the taking. If the owner retook his goods 
afterwards, he forfeited them for his “ usurpation.” If the taking 
was felonious," the despoiled owner might bring an appeal of 
larceny, and, by complying with: certain conditions,” obtain resti- 
tution of the stolen chattel. But such was the rigor and hazard of 





1 Rract. 165 a; Bateman v, Allen, Cro, Eliz. 437, 438; Asher v. Whitlock, L. R. 1 Q. 
B. 1. 

2 Christy v. Alford, 17 How. 601; Weber v, Anderson, 73 Ill. 439. 

3 Asher v. Whitlock, L. R. 1 Q. B. 1; Haynes y, Boardman, 119 Mass. 414. 

41 Platt, Leases, 51. 

5 Watkins, Descents (4 ed.), 4, n. (c); Currier v. Gale, 9 All. 522. 

6 2L. Q. Rev. 487, 488. 

7 Sheetz v. Fitzwalter, 5 Barr, 126; Talbot vy. Chamberlain, 3 Paige, 219; Murray v. 
Emmons, 19 N. H. 483. 

8 Colgan v. Pellew, 48 N. J. 27; 49 N. J. 694. 

® Hale v. Munn, 4 Gray, 132; McEntire v. Brown, 28 Ind. 347; Randolph v. Doss, 
4 Miss. 205; 1 Scribner, Dower, 255, 256, 353, 354- 

10; Nich, Britt. 57, 116. The right of self-help in general was formerly greatly 
restricted. The disseisee’s right of entry into land was tolled after five days. If he 
entered afterwards, the disseisor could recover the land from him by assize of novel 
disseisin. Maitland, 4 L. Q. Rev. 29, 35. Sothe writ of ravishment of ward would 
lie against one entitled to the ward if he took the infant by force from the wrongful pos- 
sessor. Y. B, 21 & 22 Ed. I. 554. The lord must resort to his action to recover his serf, 
if not captured infra tertium vel quartum diem. 41. Q. Rev. 31. A nuisance could 
be abated by act of the party injured, only if he acted immediately, Bract. f. 233; 1 Nich. 
Br. 403. 

11 Originally any taking without right, like killing by accident, was felonious, In 
Bracton’s time, if not earlier, the animus furandi was essential to a felony. Bract. f, 
136 b. 

12 See cases cited supra, p. 24, n. 3. 
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these conditions, that from the middle of the thirteenth century 
the appeal was largely superseded by the new action of trespass.! 
If the taking was not criminal, trespass was for generations the 
only remedy.” 

Trespass, however, was a purely personal action; it sounded 
only in damages. The wrongful taking of chattels was, therefore, 
amore effectual disseisin than the ouster from land. The dis- 
possessed owner of land, as we have seen, could always recover 
possession by an action. Though deprived of the zes, he still 
had a right zz vem. The disseisor acquired only a defeasible 
estate. One whose chattel had been taken from him, on the 
other hand, having no means of recovering it by action, not 
only lost the ves, but had no right zz rem. The disseisor gained 
by his tort both the possession and the right of possession; in 
a word, the absolute property in the chattel taken. 

What became of the chattel afterwards, therefore, was no con- 
cern of the victim of the tort. Accordingly, one need not be 
surprised at the following charge given by Brian, C. J., and his 
companions to a jury in 1486: “If one takes my horse vz e¢ 
armis and gives it to S, or S takes it with force and arms from 
him who took it from me, in this case S is not a trespasser to me, 
nor shall I have trespass against him for the horse, because the 
possession was out of me by the first taking; then he was not a 
trespasser to me, and if the truth be so, find the defendant not 
guilty.” Brooke adds this gloss, “For the first offender has 
gained the property by the tort.’ 

1A case of the year 1199 (2 Rot. Cur, Reg. 34) seems to be the earliest reported 
instance of an action of trespass in the royal courts. Only a few cases are recorded 
during the next fifty years. But about 1250 the action came suddenly into great popu- 
larity. In the Adbreviatio Placitorum, twenty-five cases are given of the single year 
1252-1253. We may infer that the writ, which had before been granted as a special 
favor, became at that time a writ of course. In Britton (f. 49), pleaders are advised to 
sue in trespass rather than by appeal, in order to avoid ‘‘ da perilouse aventure de baiay- 
les.” Trespass in the popular courts of the hundred and county was doubtless of far 
greater antiquity than the same action in the Curia Regis, Several cases of the reign of 
Henry I. are collected in Bigelow, Placita Anglo-Normannica, 89, 89, 98, 102, 127. 

In early English law, as in primitive law in general, the principle of parsimony did 
not permit concurrent remedies. The lines were drawn between the different actions 
with great sharpness. The right to sue a trespasser in replevin and detinue was a later 
development, as will be explained further on. 

3 Y. B. 21 Ed. IV. 74-6. See tothe same effect Bro, Ab. Ej. Cust. 8, and Tresp. 256; 
Y. B. 2 Ed, IV. 5-9 per Needham, J.; Y. B. 4 H. VII. 5-1; Y. B. 16 H. VII. 3, a~7; 
Staunf. Pl. Cor. 61, a; Harris v. Blackhole, Brownl. 26, 

# Bro, Ab, Tresp. 358. 
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The complete divestiture of the owner’s property in a chattel by 
a disseisin explains also a distinction taken in the Year Books, which 
has proved a stumbling-block to commentators to the present day: 
“Note by Fineux, C. J., and Tremayle, C. J. If I bail goods toa 
man and he gives them to a stranger or sells them, if the stranger 
takes them without livery he is a trespasser, and I shall have a writ 
of trespass against him ; for by the gift or sale the property was 
not changed but by the taking. But if he delivered them to the 
vendee or donee, then I shall not have trespass.”! At this time, 
although anciently the rule was otherwise, the possession of the 
bailee at will was treated as the possession of the bailor also. In 
the first case, therefore, where there was no delivery by the bailee, 
the stranger by taking the goods disseised the bailor and so was 
liable to the latter in trespass. But in the other case, where the 
bailee delivered the goods sold, he was the disseisor. By a single 
act he gained the absolute property in the goods and transferred 
it to the vendee, who was thus as fully beyond the reach of the 
disseisee as the vendee of the disseising trespasser in the earlier 
case before Brian, C.J. The peculiarity in the case of the bailment 
lies in the form of the disseisin. But the asportation of a chattel 
or the ouster from land, although the commonest, were not the 
only modes of disseisin. Any physical dealing with the chattel 
under an assumption of dominion, or, to borrow a modern word, 
any conversion, was a disseisin. The wrongful delivery of the 
goods by the bailee as vendor corresponds perfectly to a tor- 
tious feoffment by a termor. Such a feoffment was a disseisin of 
the landlord; and the feoffor, not the feoffee, was the disseisor.? 
The act of feoffment was at once an acquisition of a tortious fee 
and a conveyance.? 

To-day, as every one knows, neither a trespasser, nor one tak- 
ing or buying from him, nor the vendee of a bailee, either with or 
without delivery by the latter, acquires the absolute property in 
the chattel taken or bailed. The disseisee of goods, as well as the 
disseisee of land, has a right 7” rem. The process by which the 
right 7 personam has been transformed into a real right may be 





1Y. B. 21 H. VIL. 39-49. See also Y. B, 2 Ed, LV. 5-9, 2 Wms. Saund. 47 c; 
Wright & Pollock, Possession, 169. 

2 Bract. 161 b; Sparks Case, Cro. El. 676; Co, Lit. 57 a, n. (3); Booth, R. Act. 
(2d ed.) 285; 2 L. Q. Rev. 488. 

8 The conveyance was not necessarily coextensive with the acquisition. If the feoff- 
ment was for life the reversion was in the feoffor. Challis, R, Prop. 329. 
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traced in the expansion of the writs of replevin and detinue, and 
is sufficiently curious to warrant a slight digression. 

Replevin was originally confined to cases of wrongful distress. 
It was also the only action in those cases, trespass not being ad- 
missible.! A distrainor, unlike a disseisor, did not take the chattel 
under a claim of absolute dominion, but only as a security. He 
had not even so much possession as a bailee. If the distress was 
carried off by a stranger, the distrainor could not maintain tres- 
pass,” in which action the goods were always laid as the goods of 
the plaintiff. That action belonged to the distrainee, as the one 
disseised. The distrainor must use either the writ of rescous or 
de parco fracto, in which the property in the distress was either 
laid in the distrainee, or not laid in any one. Trespass and replevin 
were thus fundamentally distinct and mutually exclusive actions. 
The one was brought against a disseisor; the other against the 
custodian. The former was a personal action, the latter a real 
action. Trespass presupposed the property in the defendant, 
whereas replevin assumed the property in the plaintiff, at the time 
of action brought.® If, therefore, when the sheriff came to replevy 
goods, as if distrained, the taker claimed them as his own, the 
sheriff was powerless. The writ directed him to take the goods of 
the plaintiff, detained by the defendant. But the defendant by his 
claim had disseised the plaintiff and made them his own. The 
plaintiff must abandon his action of replevin as misconceived, and 
proceed against the defendant, as a disseisor, by appeal of felony, 
or trespass.* 

Even if the defendant allowed the sheriff to replevy the goods, 
he might afterwards in court stop the action by a mere assertion, 





1 Ab. Pl. 265, col. 2, rot. 5; 5 Rot. Par. 139 b. 

2Y. B, 20 H. VII. 1-1; Rex v. Cotton, Park. 113, 121. 

8 Accordingly, even after replevin became concurrent with trespass, if a plaintiff had 
both writs pending at once for the same goods, the second writ was abated for the “‘con- 
trairiositie” of the supposal of the two writs. Y. B,8 H. VI. 27-17; 22 H. VI. 15-26; 14 
H. VII. 12-32. 

#1 Nich, Britt. 138. “If the taker or detainer admit the bailiff to view and avow the 
thing distrained to be his property, so that the plaintiff has nothing therein, then the juris- 
diction of the sheriff and bailiff ceases. And if the plaintiff is not villein of the deforceor, 
let him immediately raise hue and cry; and at the first county court let him sue for his 
chattel, as being robbed from him, by appeal of felony, if he thinks fit to do so.”’ Com- 
pare the case of an estray, 1 Nich. Britt. 68. ‘*If the law avow it to be his own, the 
person demanding it may either bring an action to recover his beast as lost, in form of 
trespass, or an appeal of larceny, by words of felony.”’ 
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without proof, of ownership. The goods were returned to him as 
goods wrongfully replevied, and the plaintiff, as before, was driven 
to his appeal or trespass.! 

The law was so far changed by the judges in 1331, that if the 
defendant allowed the sheriff to take the goods, he could not after- 
wards abate the action by a claim of title? 

But it was still possible for the defendant to claim property 
before the sheriff and so arrest further action by him. To meet 
this difficulty, the writ de proprietate probanda was devised, probably 
in the reign of Edward III. By this writ the sheriff was directed 
to replevy the goods, notwithstanding the defendant’s claim, if by 
an inquest of office the property was found in the plaintiff's favor. 
This finding for the plaintiff had no further effect than to justify 
the sheriff in replevying the goods, and thus to permit the plain- 
tiff to go on with the replevin action, just as he would have done 
had the defendant allowed the sheriff to take the goods.’ Re- 
plevin thus became theoretically concurrent with trespass.* A dis- 
seisor could not thereafter gain the absolute property by his tort. 
A writ in trespass for carrying off and killing the plaintiff’s horse 
was no longer assailable for repugnancy. In 1440, to a count 





ly, B. 21 & 22 Ed, I. 106; Y, B. 32 & 33 Ed. I. 54. If the defendant, instead 
of claiming title in himself, alleged title in a third person, he could only defeat the action 
by proof of the fact alleged. Y. B, 32 Ed. 1.82; Y.B. 34 Ed. I. 148. 

2 Y.B. 5 Ed. Ill. 3-11. The argument of the defendant, ‘And although we are 
come to court on your suit, we shall not be in a worse plight here than before the sheriff; 
for you shall be driven to your writ of trespass or to your appeal, and this writ shall 
abate,” though supported by the precedents, was overruled. See also Y. B. 21 Ed. IV, 
64 a-35, and Y, B. 26 H. VIII. 6-27. There is an echo of the old law in Y. B. 7 H. IV. 
28 b-5. ‘* And also it was said that if one claims property in court, against this claim 
the other shall not aver the contrary — credo quod non est lex.” 

$Y, B. 1 Ed. IV. 9-18. 

4Y.B.7 H. IV. 28 b-5, per Gascoigne, C, J.; Y. B. 19 H. VI. 65-5, per Newton, C. J.; 
Y. B. 2 Ed, IV. 16-8, per Danby, C. J.; Y. B. 6 H. VII. 7-4, ser Brian, C. J., and Vavasor, 
J.; Y. B. 14 H. VII. 12-22. In fact, there are no reported cases of replevin for trespass 
from the time of Edward III. to the present century. See Mellor v, Leather, 1 E. & B.: 
619. Almost at the same time that the scope of replevin was enlarged, there wasa similar 
duplication of remedies against the disseisor of land. Originally, if we except the writ 
of right, the assize of novel disseisin (or writ of entry in the nature of assize), which 
was the counterpart of trespass de bonis asportatis, was the exclusive remedy against a 
disseisor. Trespass guare clausum fregit was confined to cases of entry not amounting 
to an ouster. If, therefore, the defendant in a writ of trespass claimed the freehold, the 
writ was abated. The plaintiff must proceed against him as a disseisor by the assize, 
2 Br. Note Book, 378; Ab. PI, 142, col. 1, rot, 9 [1253]; Ab, Pl. 262, col, 1, rot.18 [1272]. 
About 1340, trespass guare clausum was allowed for a disseisin. Y. B. 11 & 12 Ed, 

IIT. 503-505, 517-519; Y. B. 14 Ed, III. 231. 
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in trespass for taking a horse, the defendant pleaded that he took 
it damage feasant to his grain, which the plaintiff had carried off. 
It was objected that the plea was bad, as showing on its face that 
the grain was the plaintiff's by the taking. But the court allowed 
the plea on the ground that the defendant might have brought a 
replevin for the grain which proved the property in him at his 
election! It became a familiar notion that the dispossessed 
owner might affirm the property in himself by bringing replevin, 
or disaffirm it by suing in trespass.2_ In other words, there was a 
disseisin by election in personalty as well as in realty. 

The disseisee’s right 7 vem, however, was still a qualified 
right; for replevin was never allowed in England against a 
vendee or bailee of a trespasser, nor against a second trespasser.’ 
It was only by the later extension of the action of detinue that a 
disseisee finally acquired a perfect right 7” vem. Detinue, although 
its object was the recovery of a specific chattel, was originally an 
action ex contractu. It was allowed only against a bailee or 
against a vendor, who after the sale and before delivery was in 
much the same position as a bailee. So essential was the element 
of privity at first, that in England, as upon the Continent, during 
the life of a bailee, he only was liable in detinue even though the 
chattel, either with or without the bailee’s consent, were in the 
possession of a third person.* In counting against a possessor 
after the bailee’s death, the bailor must connect the defendant’s 
possession with that of the bailee, as by showing that the posses- 
sor was the widow, heir, or executor of the bailee, or otherwise in 
a certain privity with him. Afterwards, a bailor was permitted 
to charge a sub-bailee in detinue in the lifetime of the bailee.® 
This action seems to have been given to a loser as early as the 
reign of Edward III.’ But it was a long time before the averment 
of the plaintiff's loss of his goods became a fiction. As late as 





1Y, B. 19 H. VI. 65-5. 

2 Br. Ab, Replev. 39; Y. B. 6 H. VII.8 b-4; Y. B. 14H. VII. 12-22; Russell y, Pratt, 
4 Leon, 44-46; Bishop v, Montague, Cro. Eliz. 824; Bagshaw v, Gaward, Yelv. 96; 
Coldwell’s Case, Clayt. 122, pl. 215; Power v. Marshall, 1 Sid, 172; 1 Roper, H. & W. 
(Jacob’s ed.) 169. 

8 Mennie v. Blake, 6 E. & B. 847. 

*Y. B. 24 Ed. III. 41 a-22; Y. B, 43 Ed. III. 29=-11. 


5 Y. B. 16 Ed. II. 490. But see Y. B. 9 H. V. 14-22. 
6 Y. B. 11 H. IV. 46 b-20; Y. B, 10 H. VII. 7-14. 


TY, B. 2 Ed. III. 2-5, 
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1495, the conservative Brian, C. J., said, “He from whom goods 
are taken cannot have detinue.”! His companion, Vavasor, J., it 
is true, expressed a contrary opinion in the same case, as did 
Anderson, C. J., in Russell v. Pratt? (1579), and the court in Day 
v. Bisbitch® (1586). But it was not until 1600 that Brian’s opinion 
can be said to have been finally abandoned. Inthat year the com- 
paratively modern action of trover, which had already nearly 
supplanted detinue sur trover, was allowed against a trespasser ; 
although even then two judges dissented, because by the taking 
“the property and possession is divested out of the plaintiff.’ 
As the averments of losing and finding were now fictions, trover 
was maintainable by the disseisee against any possessor. 

The disseisee’s right to maintain replevin and detinue (or 
trover) being thus established, we have now to inquire how far the 
rules which were found to govern in the disseisin of land apply 
to the disseisin of goods. 

So long asthe adverse possession continues, the dispossessed 
owner of the chattel has, manifestly, no power of present enjoy- 
ment. Has he lost also the power of alienation? His right zm 
rem, if analyzed, means a right to recover possession by recaption 
oraction. But these rights are as personal in their nature as the 
corresponding rights of entry or action in the case of land. It 
follows, then, that they were not transferable. And such was 
the law. 

In 1462, Danby, C. J., and Needham, J., agreed, it is true, thata 
bailor whose goods had been wrongfully taken from the bailee 
might give them to the trespasser.° This was against the opinion 
of Littleton, counsel for the plaintiff, who said, “I think it is a 
void gift; for when S. took them from me [bailee] the property 
was in him and out of you [bailor]; how, then, could you give 
themtohim?” “ Et dene dixit,” is Brooke’s comment.® The view 
of the two judges was taken by Vavasor, J., also, in a like case in 
1495. But one of the greatest of English judges, Brian, C. J., 
expressed himself clearly to the contrary: “The gift is void. 

In my opinion the property is devested by the taking, and 


1Y.B.6H. VII. 9-4. See also 1 Ch, Pl. (7 ed.) 137. 
24 Leon. 44, 46. 

3 Ow. 70. 

4 Bishop v. Montague, Cro, El. 824, Cro. Jac. 50. 

5 Y, B. 2 Ed. IV. 16-8; Perk. § 92. 

6 Bro. Ab. Replev. 39, 
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then he had only a right of property; and so the property and 
right of property are not all one. Then, if he has only a right, 
this gift is void; for one cannot give his right.”! Three years 
later he reaffirmed his opinion in the same case: “ The gift is 
void to him who had the goods as much as it would be to a 
stranger, and I think a gift to a stranger is void in sucha case.” 

In Russell v. Pratt? (1579) there is this dictum by Manwood, 
C. B.: “If my goods be taken from me, I cannot give them to a 
stranger ; but if my goods come to another by trover, I may give 
them overto another.” The law on this point isthus summarized 
in “ Shepard’s Touchstone,” the first edition of which was pub- 
lished in 1648: “Things in action are not grantable over to 
strangers but in special cases. . . . And, therefore, if a man 
have disseised me of my land or taken away my goods, I may not 
grant over this land or these goods until I have seisin of them 
again. . . . And if a man take goods from me, or from 
another man in whose hands they are; or I buy goods of another 
man and suffer them in his possession, and a stranger takes them 
from him, it seems, in these cases, I may give the goods to the 
trespasser, because the property of them is still in me [z. ¢., his 
acceptance of them is an admission of property in the donor; 
but they cannot be given to a stranger, since without such an ad- 
mission the party has merely a right of action or resumption by 
recaption].”* The bracketed part of this extract was added in 
1820 by Preston, the learned editor of the sixth edition. No later 
allusion to this subject has been found in the English books ; but 
there are several American decisions which might have been given 
by Brian himself. In McGoon v. Ankeny® (1850), for instance, 

1y, B. 6H. VII. 9-4. 2Y. B. 10 H. VIL. 27-13. 

3 4 Leon, 44, 46. See also Rosse v. Brandstide, 2 R.& M. R. 438, 439; Benjamin v. 
Bank, 3 Camp. 417. 

* Shep. Touch, (6 ed.) 240, 241. 

5 11 Ill. 558. To the same effect, Goodwyn v. Lloyd, 8 Port. 237; Brown v. Lips- 
comb, 9 Port. 472; Dunkin v. Williams, 5 Ala. 199; O’Keefe v. Kellogg, 15 Ill. 347; 
Taylor v. Turner, 87 Ill. 296 (semble); Stogdel v. Fugate, 2 A. K. Marsh, 136; Young 
v. Ferguson, 1 Litt. 298; Gardner v. Adams, 12 Wend. 297; Morgan v. Bradley, 3 
Hawks, 559; Stedman v, Riddick, 4 Hawks, 29; Overton v. Williston, 31 Pa. 155. 

But see contra, Tome v, Dubois, 6 Wall. 548; Brig Sarah Ann, 2 Sumn. 206, 211 
(semble); Cartland v. Morrison, 32 Me. 190; Webber v. Davis, 44 Me. 147; Smith v. 
Kennett, 18 Mo, 154; Hall v. Robinson, 2 Comst, 296 (semd/e); Kimbro v. Hamilton, 
2 Swan, 190. 

Compare Holly v. Huggerford, 8 Pick. 73; Boynton v. Willard, 10 Pick. 166; Car- 
penter v. Hale, 8 Gray, 157, 158; Clark v. Wilson, 103 Mass, 219, 222. 
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the ratio decidendi was thus expressed by the court: “ While the 
property was thus held adversely, the real owner had but aright of 
action against the person in possession, which was not the subject 
of legal transfer.” And the case was followed in Illinois in 1887.1 
Again we read, in Overton v. Williston? (1858) : “If one wrong- 
fully converts the property of another to his own use, and con- 
tinues in adverse enjoyment of it, the owner cannot sell to a third 
person, so as to give his vendee a right of action in his own 
name.” 

Not much is to be found in the books as to one’s power to dis- 
pose, by will, of chattels adversely held. It is plain, however, that 
before 1330 the disseisee had nothing that he could bequeath. 
At that time the only remedies for a wrongful taking were tres- 
pass and the appeal of felony, both of which actions died with the 
person wronged.’ A statute in that year gave to the executor an 
action to recover damages against a trespasser in like manner as 
the testator might have recovered if living. The executor of a 
distrainee or bailor could maintain replevin or detinue, as the 
testator had the property at his death. After these actions were 
allowed against a trespasser, since the right to maintain them 
proved property in the dispossessed owner at his election, his ex- 
ecutor could use them as well as trespass against a trespasser.® It 
was, however, only a right of action that the executor acquired in 
such a case. The chattels themselves passed to the executor 
only when the testator died in possession. An executor counting 
on his title regularly stated that the testator died seised.® In 
abridging one case, Fitzherbert adds, “And so see that dying 
seised of goods is material.”” Finch’s statement also is explicit : 


“ All one’s own chattels, real . . . or personal, but not those 
he is only to recover damages for, as in goods taken from him, or 
to be accounted for, . . . may be given away or devised by 


his testament.’””® 

The analogy between chattels and lands in regard to the as- 
signability of the disseisee’s interest holds good also, with one 
exception, in the case of involuntary transfers. Thus the bank- 





1 Erickson v. Lyon, 26 Ill. Ap, 17. 2 31 Pa. 155, 160. 

8 Staunf, Pl. Cor. 60, b. #4 Ed. III. c. 7. 

5 Russell yv, Pratt, 4 Leon, 44 ; Le Mason v, Dixon, W. Jones, 173. 

6 Y, B. 47 Ed. III. 23-55; Fitz. Ab. Replic. 70; Y. B. 7 H. VI. 35-36; Y. B. 28 
H. VI. 4-19. See Hudson v. Hudson, Latch, 214. 

7 Fitz. Ab, Replic, 60. 8 Finch, Law, Bk. 2, c. 15. 
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rupt’s right to recover possession of goods wrongfully taken 
passes by true succession to the statutory assignee! But it is 
only a chose in action that passes, not the goods themselves.” 

In case of death, the administrator represents the persona of the 
intestate, as the heir stood in the place of the ancestor. 

The one exception to the parallel between land and goods is the 
case where the dispossessed owner of a chattel died intestate, leav- 
ing no next of kin, or was convicted of felony or outlawed. His 
right of action vested in the Crown, in the first case as bonum 
vacans, in the others by forfeiture. The king, unlike a feudal 
lord, claiming by escheat, was a true successor. He was also en- 
titled to choses in action as well as to choses in possession ; for the 
sovereign, whether as assignor or assignee, was an exception to 
the rule that choses in action are not assignable, unless the claim 
was for a battery or other personal injury. In 1335 an outlaw 
who had been pardoned brought an action of trespass for 
a battery committed before the outlawry. As a pardon did 
not carry with it a restoration of anything forfeited, it was 
objected that the claim was extinguished. But the court gave 
judgment for the plaintiff. Shard (Sharshull, C. J.?) saying, 
“If this were an action for goods and chattels carried off 
peradventure it would not be entertained; because if goods had 
been in the outlaw’s possession, the king would have them, and 
for the like reason, the king should have his action against 
those who wrongfully took them. But here the wrong would go 
unpunished if the action were not allowed.’ 

The lord of a villein was entitled to the latter’s chattels if he 
elected to claim them. But he must, at his peril, make his 
election before the villein was disseised. The villein’s chose in 
action against the disseisor was not assignable.‘ 





1 Edwards v, Hooper, 11 M. & W. 363. 

2 ** Where the conversion takes place before the bankruptcy, the assignees have a 
right of action, but have not the property in the goods.” Lord Abinger, in Edwards v. 
Hooper, 21 L. J. Ex. 304, 305. The learned Chief Baron evidently used “ property” 
as Brian, C. J., did, in contradistinction to right of property, 

8 Y. B. 29 Lib. Ass. pl. 63. See also Y, B. 6 H. VII. 9-4, and 10 H. VII. 27-13. 

# “*Tf the beasts of my villein are taken in name of distress, I shall have a replevin, 
although I never seized them before, for the property is in my villein, so that suing of 
this replevin is a claim which vests the property in me, But it is otherwise if he who 
took the beasts claimed the property.” Fitz. Ab. Replevin, 43. Coke, following Fitz- 
herbert, says: ‘If the goods of the villein be taken by a trespass, the lord shall have 
no replevin, because the villein had but a right.’’? Co. Lit. 145 b. 
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There is nothing in the law of personalty corresponding to 
dower in land. But the husband’s right to his wife’s chattels may 
be compared to his right of curtesy in her land. As was seen, the 
husband of a woman who was not seised of the land during the 
marriage was not entitled to curtesy. So a man who married 
a disseisee of chattels acquired no interest therein, unless during 
the marriage he reduced her right 7% rem to possession by recap- 
tion or by action in their joint names. Her right of action, in 
other words, was no more assignable than that of a_villein. 
Fitzherbert treated the two cases as illustrations of the same 
principle! The doctrine was clearly stated by the court in Wan 
v. Lake.? “If the wife had been dispossessed [of the term] before 
marriage, and no recovery during the coverture, the representa- 
tive of the wife should have the term and not the husband, because 
it is then a chose in action.” The rule has been applied, in a 
number of cases, to chattels personal.® 

Finally, the disseisee of a chattel, like the disseisee of land, has 
at common law nothing that can be taken on execution. In a 
valuable book published in 1888 we read: ‘When _ personal 
property is held adversely to its owner, his interest therein is a 
mere chose in action and cannot be reached by execution, unless 
by the provisions of some statute.’ 

The position of the disseisor of a chattel was the converse of 
that of the disseisee. The converter, like the disseisor of land, 
had the power of present enjoyment and the power of alienation. 
If dispossessed by a stranger, he might proceed against him 
by trespass, replevin, detinue, or trover.© He could sell the 





1 Fitz. Ab. Replevin, 43. 

2 Gilb. Eq. 234. See also Co. Lit. 351 a, b; 4 Vin. Ab, 53; Y. B, 20 Ed. I. 174; 
Milne v. Milne, 3 T. R. 627. 

8 Magee uv. Toland, 8 Port. 36 (semble); McNeil v. Arnold, 17 Ark. 154, 178 
(semble); Fightmaster v. Beasley, 1 J. J. Marsh. 606; Duckett w. Crider, 11 B. Mon, 
188, 191 (semdle); Sallee v. Arnold, 32 Mo. 532, 540 (semble); Johnston vy, Pasteur, 
Cam. & Nor. 464; Norfeit v. Harris, Cam. & Nor. 517; Armstrong v. Simonton, 2 
Tayl, 266, 2 Murph. 351,S.C.; Spiers v. Alexander, 1 Hawks, 67, 70 (semd/e); Ratcliffe 
v. Vance, 2 Mill, Const. R. 239, 242 (semble); Harrison v. Valentine, 2 Call, 487, cited. 
See also 1 Bishop, Mar. Wom. § 71. But see contra, Wellborne v. Weaver, 17 Ga. 
267, 270 (semble); Pope v. Tucker, 23 Ga, 484, 487 (semble). 

4 Freeman, Executions (2d ed.), s. 112. See to the same effect Wier v. Davis 4 
Ala, 442; Horton v. Smith, 8 Ala. 900; Doe v. Haskins, 15 Ala. 620, 622 (semdle) ; 
Thomas v. Thomas, 2 A. K. Marsh, 430; Commw. y, Abell, 6 J. J. Marsh. 476. 

5 Bro. Ab, Tresp. 433; Maynard v. Bassett, Cro. El. 819; Woadson wv, Newton, 2 
Str. 777- 
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chattel! or bail it.2. It would go by will to the executor or be 
cast by descent upon the administrator ;? was forfeited to the 
Crown for felony ;* and was subject to execution. A conversion 
by the wife, unless the property was destroyed, was necessarily to 
the use of the husband,° as a disseisin by a villein must have 
profited his lord if the latter claimed it. 

We have thus far considered only the resemblances between land 
and chattels in the matter of seisin and disseisin. But our com- 
parison would be incomplete if attention were not called to one 
point of difference. One in possession of a horse or cow was 
seised of the chattel itself, without more. There could, therefore, 
be but a single seisin of it at any given moment. If, for 
instance, a chattel was loaned for a term, the bailee alone was 
seised of it. He, and he only, could be disseised of it. To this 
day the bailor for a term cannot maintain trespass or trover against 
a stranger for a disseisin of the bailee. But, on the other hand, 
there was no such thing as seisin of land szmplictter. The seisin 
was always qualified by the mode of possession. One was seised 
either ut de feodo vel libero tenemento, or else ut de termino. Ac- 
cordingly, wherever there was a term there were necessarily two 
distinct seisins in one and the same land, at one and the same 
time. Both of these seisins were lost by the tortious entry of a 
stranger upon the land under a claim of right, and the disseisor 
was exposed to two actions, — the assize of novel disseisin by the 
freeholder, and the ejectio firme by the termor. This difference 
between land and chattels is obviously artificial and of feudal 
origin. 

But if this historical sketch has been accurately drawn, the dis- 
seisin of land finds its almost perfect counterpart in the conver- 
sion of chattels, notwithstanding the difference here indicated. It 
is still true that the doctrine of disseisin belongs not to feudal- 





1 James v. Pritchard, 7M & W. 216; Bigelow, Estoppel (4th ed.), 489, 490; Bo- 
hannon v. Chapman, 17 Ala. 696. 

2 Shelbury v. Scotsford, Yelv. 23; Bigelow, Estoppel, 490. 

8 Norment v. Smith, 1 Humph. 46, Moffatt v. Buchanan, 11 Humph. 369, are con/ra, 
But these decisions seem indefensible. 

4 Supra, p. 24, n. 3; Y. B. 6H. VII. 9-4. 

5 Hodges v. Sampson, W. Jones, 443; Keyworth v. Hill, 3 B. & Ald. 685. In Tobey 
v. Smith, 15 Gray, 535, a count alleging a conversion by the wife of A to their use was 
adjudged bad on demurrer. The conversion should have been laid to the use of the hus- 
band only. 
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ism alone, but to the general law of property. In a subsequent 
paper, the writer will endeavor to show that this doctrine is not a 
mere episode in English legal history, but that it is a living prin- 
ciple, founded in the nature of things, and of great practical 
value in the solution of many important questions. 


J. B. Ames. 
CAMBRIDGE. 


[ Zo be continued:] 
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WirH the present number, the Harvarp Law Review begins its 
third year. In taking up the work which has been so worthily carried 
on by our predecessors, the members of the new board of editors feel 
that they are indeed assuming a heavy burden, and they purpose to 
spare no effort to maintain the high standard of the first two volumes. 
We shall pursue the same general policy as heretofore; and while not 
unmindful of the fact that our main object is to give to the public some 
idea of what has been accomplished under the Harvard system of 
instruction, we shall endeavor to make the Review of interest not only 
to the student of law, but to the lawyer in practice ; and to preserve, as 
far as possible, a fair balance between the theoretical and the prac- 
tical. The departments relating peculiarly to the Law School will 
be continued as before. The department of Recent Cases will be 
conducted on the lines on which it has been developed during the 
past year. The more important and significant decisions will be 
abstracted, and brief comments and references added wherever practi- 
cable. 

We recognize fully that the Review has not yet passed from the 
experimental stage of its existence; but as we look back over its short 
history, we find much to encourage the hope that our enterprise is to 
succeed. ‘The generous support of graduates and friends in contribut- 
ing to our pages assures an ample supply of excellent material; and if 
our present subscribers continue to support us in the future as in the 
past, we feel that the Rrview may soon become well established, and 
take a permanent place among our legal periodicals. 





THE madness and death of the King of Bavaria has led Dr. Meurer, 
a privat-docent in the University of Breslau, to investigate the texts 
of the Canon Law and the histories of the Church to the end of 
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ascertaining what would happen if the Pope should go mad. His 
conclusion is, that not only the Pope cannot be deposed but not even 
can a coadjutor be named, as a regent is given to temporal princes. 
The only remedy is this: the college of cardinals may pronounce him 
insane on satisfactory evidence from physicians and may annul any 
acts which he does during this period of insanity. The result is, that 
the Pope remains in possession of his authority and dignity; and 
though he be hindered in the rights incident to his high position, there 
is no one who can take his place. 





Tue trial of the Bishop of Lincoln in the Archbishop of Canter- 
bury’s court will undoubtedly attract much attention among people 
interested in legal or religious matters. On the 12th of February the 
Right Rev. Dr. King, Bishop of Lincoln, was arraigned at Lambeth 
Palace before the Archbishop of Canterbury and the Bishops of 
London, Winchester, Oxford, and Salisbury, to answer to the charge 
of illegal ritualistic practices. Dr. King, in his own behalf, pleaded 
that he could not be tried before the bishops present, but only before 
the archbishop and the bishops of the province of Canterbury. The 
court then adjourned till the 12th of March. 

The case is legally interesting as being the first of its kind since 
1695, when Dr. Thomas Watson, Bishop of St. David’s, was tried and 
convicted of simony and other crimes, and as punishment, was deprived 
of his authority and benefices. Later he was excommunicated for not 
paying the costs of this trial. In the case itself, and in the litigation in 
the courts of common law growing out of it, it seems to have been 
settled that an archbishop as metropolitan can deprive a_ suffragan 
bishop, though there is an appeal from the archbishop’s decision in any 
particular case. For as to the archbishop’s jurisdiction, the same 
contention appears to have been made as now awaits decision in the 
Bishop of Lincoln’s case. The reason for the presence of other 
bishops sitting with the archbishop is not apparent, but they seem to 
be called rather as advisors than as judges. For example, it is said in 
the Bishop of St. David’s case that the archbishop “called to his 
assistance six other bishops,” though he gave sentence and deprivation 
in his own Latin over his own name. 





AN opportunity has been given us of seeing the proof-sheets of the 
valuable collection of ‘ Select Pleas of the Manorial and Other Seignorial 
Courts,” which is to form the second volume of the Selden Society 
publications. It contains, among other things, an account of the 
Abbot of Ramsey’s Court at the Fair of St. Ives (A.D. 1275). 
This is the first publication, we believe, of the records of such a court, 
— the “ pze poudre court,” which Blackstone tells us was a “ court of 
record, incident to every fair and market.” Its jurisdiction extended 
“to administer justice for all commercial injuries done in that very fair 
or market.” The pleas selected by Mr. Maitland, touching, as they do, a 
great variety of petty dealings at the fair, are an interesting commentary 
on Lord Blackburn’s suggestion’ that the absence of mention in the early 
books of bills of exchange and other mercantile customs is to be ex- 
plained by the fact that such cases were tried in the staple,—a later and 





1 Blackburn on Sales (first edition), 208. 
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more considerable “ court merchant,” of the same nature as these fair 
courts. 

The subjects of the pleas, as we have said, are various, — breaches of 
the peace, false measures, and many cases of sales. Occasional touches 
have an effect of humor hardly intended ; once, for example, instead of 
the one or two persons usually named as pledges, we find this: “And 
let him be in mercy for the unjust detainer; pledge, his overcoat (sz- 
pertunica sua). In one interesting case a woman complains of a 
monk, cellarer of the monastery of Kirkstead, who has refused to 
occupy or pay for a house which his predecessor hired for the use of 
the monks forever at fair time. He pleads that the former cellarer, not 
being a permanent officer of the monastery, had no authority to bind 
the abbot or any member of the house; but the answer is declared in- 
sufficient, because he “has made allegations about the legal position of 
his Abbot and his Prior and not his own legal position.” On this case 
the editor has the following note :— 

“The judgment seems to be due solely to a pleader’s error in not 
sufficiently traversing the count; still the case shows a curious disre- 
gard of the line between breach. of contract and delict. The cellarer is 
charged with breaking the peace by not paying a debt. Again, to raise 
another point, why was not this monk dead to the world? Did the 
exigencies of the Cistercian wool trade cause the courts merchant to dis- 
regard the ordinary rules about civil death? Lastly, observe the unusu- 
ally heavy amercement. Is the court of a Benedictine abbot sorry when 
it catches a Cistercian in fault?” 

In Mr. Maitland’s introductory note he says: ‘“ How large a body of 
definite doctrine there was bearing the name ‘law merchant’ it is hard 
for us to say. Probably in some respects it took a more liberal and 
modern view of contractual obligations than that which was taken by 
the common law.” To illustrate this, we are told that the extracts men- 
tion an obligatory writing payable to bearer,—a noteworthy circum- 
stance in view of the date. It is believed, indeed, to be the earliest 
mention of such notes in England, though they were already known on 
the Continent. 





OnE of the most interesting characters brought to notice in the re- 
cently published volumes of Lord Cockburn! is Robert McQueen, Lord 
Braxfield. As Lord Justice Clerk in Scotland, he tried most of the 
celebrated sedition trials growing out of the political excitement of the 
troubled years following the French Revolution. When it is remem- 
bered that it was this judge more than any other to whom was offered 
the opportunity of developing, almost of creating, the Scottish law of 
sedition, to whom fate intrusted the delicate task of pointing out the 
precise line between the proper exercise of the right of free public 
discussion and the criminal abuse of it in a time of political agitations 
and fears, Braxfield seems to be an important historical personage. 

But it is personally that Braxfield is the most interesting. ‘“ Braxfield 
was a profound practical lawyer, and a powerful man; coarse and 
illiterate ; of debauched habits, and of grosser talk than suited the 
taste even of his gross generation; utterly devoid of judicial decorum, 
and though pure in the administration of civil business where he was 
exposed to no temptation, with no other conception of principle in any 





1 Circuit Journeys, 1 vol. Trials for Sedition in Scotland, avols. Edinburgh, 1888. 
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political case except that the upholding of his party was a duty attach- 
ing to his position. Over the five weak men who sat beside him, this 
coarse and dexterous ruffian predominated as he chose.” He used to 
say to the faltering accusers, “Bring me prisoners and I'll find you 
law,” — words that Jeffreys might have spoken, but not a judge. 
“Except Civil and Scotch Laws and probably two or three works 
of indecency, it may be doubted if he ever read a book in his life.” 
He publicly thanked the jury for finding Muir guilty of sedition. “ If 
there had been nothing but his own reason or conscience to restrain 
him, it is not easy to see what Braxfield would not have done.” “ His 
blamableness in these trials far exceeds that of his brethren. They 
were weak ; he was strong. They were frightened; he was not. They 
followed ; he, the head of the court, led.” Not only that, but the port 
sometimes got a little the better of the judges toward the end of a long 
hearing. “ Not that the ermine was absolutely intoxicated ; but it was cer- 
tainly very muzzy. The strong-headed ones stood it tolerably well.” It 
must be added, in justice to the Lord Justice Clerk, that “ Bacchus had 
never an easy victory over Braxfield.” 

So, after all, it is not strange that Braxfield has failed to become an 
important character in Scottish history in spite of his excellent oppor- 
tunities. The miscarriage of justice that sent Muir and Gerrald to 
Botany Bay is infamy enough for one man. Nor has Braxfield’s law 
stood the test of time any better than the verdict of his juries. ‘“ About 
thirty-five years after the trial [Muir’s], I asked one of the jurymen 
how, on looking back, he could account to himself for his conduct. 
His answer was, ‘ We were all mad.’ A poor apology for a jury; 
none whatever for a court.” 





Many readers of ‘‘ The Hundredth Man” must have thought Mr. J. 
Weatherby Stull’s Law Hospital a very fanciful notion, and yet the 
“American Law Review” describes as_ existing at Copenhagen 
a kind of law dispensary, where legal assistance is gratuitously 
furnished to, poor and needy law patients. Two similar institutions are 
said to exist in America, — one in New York and one in St. Louis. But 
the best of it is, that the truth is better than the fiction; for while Mr. 
Stockton’s creation is a hospital founded and endowed as the last act 
of selfishness, the hospital at Copenhagen is a true charity, supported 
by young lawyers, who thus give their services to the poor for nothing. 
There is certainly no reason in the nature of things why lawyers should 
not be as charitable with their learning and skill as doctors — and 
perhaps they are; but at best their unselfishness is sadly unorganized. 





In 1778 Bathsheba Spooner, together with three men, was tried, 
convicted, and hanged for the murder of her husband.’ No case in 
Massachusetts ever attracted greater attention in its day. At this time, 
when many of the feelings that once gave the case living interest are 
gone forever, the tale of the “Spooner Murder” is still often told with, 
high local coloring and real feeling. The Parkman murder was not a 
more celebrated case. And it is no wonder. All elements of 
interest united to make a tale of romance from beginning to end, — pol- 
itics, religion, love, infidelity, war, misfortune, and crime are mixed 





1 2 Chandler’s Criminal Trials, pp. 1-58. 
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into the tale. But it was left tothe law to add a dark epilogue which 
turned romance into fearful reality. 

It was only a few months after Burgoyne’s surrender that a young 
American officer caught the attention of Mrs. Spooner, won her love 
and confidence. He was one of those that were hanged at Worcester. 
Hon. Timothy Ruggles, of Hardwick, was the father of Mrs. Spooner. 
He was a large landowner, a real lord of the manor, who kept exten- 
sive game parks and a stable of thirty or more saddle-horses; a lawyer, 
judge, politician, soldier, president of the First Continental Congress, 
and already, in 1778, an emigrated Tory. Hence the strong political 
feeling against Mrs. Spooner. After their conviction, the three men 
concerned in the murder “ became mighty in the Scriptures, and were 
wont to make very pertinent remarks upon many passages that were 
mentioned to them.” Days of fasting and prayer were observed in 
the effort to ward off the dire effects of such monstrous crimes from 
the community. Good Dr. Fiske, of Brookfield, preached a most feel- 
ing discourse on the day of the interment of Mr. Spooner. 

But there is a point of great legal interest connected with the trial. 
While under sentence of hanging, Mrs. Spooner petitioned the gov- 
ernor and council for a respite on account of her pregnancy. The 
council issued to the sheriff a writ de ventre inspiciendo, ordering 
him to summon a jury of “two men midwives and twelve discreet and 
lawful matrons” to ascertain the truth of her plea. “The verdict of the 
above matrons is, that the said Bathsheba Spooner is not quick with 
child.” Accordingly Mrs. Spooner was executed. But a post-mortem 
examination proved that her assertion had been true. 

In Massachusetts there has been found no subsequent case in which 
a jury of matrons has been summoned, although there seems to be no 
evidence that such a jury is not still a part of the machinery of the 
courts of the State. It was hardly likely that the jury of matrons would 
be summoned again so long as Mrs. Spooner’s case was fresh in mind. 
Moreover, the progress of the science of medicine has been so great 
during the past century that every year has seen it less expedient to 
resort to such clumsy means, when doctors can be had. It is not strange 
that the “Albany Law Journal” jeers at the Pennsylvania papers 
for suggesting that such a jury be summoned; “it is antiquated,” is the 
taunt. It is possible, even, by an examination of the later cases, to dis- 
cover a tendency to put questions of alleged pregnancy to doctors for 
decision. The writ in Mrs. Spooner’s case, for example, added two 
‘‘men midwives” to the twelve matrons,—a departure from common- 
law practice not entirely happy, however, if we judge by the result. 
The jury of women in Anne Wycherley’s case’ asked for and got the 
assistance of a surgeon. In New York the request for a jury of matrons 
was refused; but the circumstances of the case warranted the refusal 
without any reflection on the merit of the jury itself.2 In view of all 
these facts, it seems quite likely that a question of pregnancy arising 
to-day would be referred for decision directly to doctors. 





18C. & P. 262. 239 Albany Law Journal, p. 161. 
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THE LAW SCHOOL. 


LECTURE NOTES. 


THE RIGHTS OF SUCCESSIVE ASSIGNEES OF CHOSES IN ACTION. — 
(from Professor Ames’ Lectures on Trusts.)—Dearle v. Hall— 
One Brown was entitled to a yearly sum of ninety-three pounds, being 
his interest in a certain trust fund. He assigned this interest to the 
plaintiffs for value, but they gave no notice of the assignment to the 
trustees. Subsequently, Brown advertised his interest for sale, and 
the defendants, after inquiring of the trustees concerning Brown’s 
title, and hearing of no encumbrances, purchased the interest. The 
court held that the plaintiffs could not enforce their claim to the 
property against the defendant, because they had given the trustees no 
notice of the assignment, and so had enabled Brown to commit this 
fraud. By later decisions,’ a second assignee gains priority by the mere 
fact that he anticipates the first assignee in giving notice to the trus- 
tee, although he purchased without making any inquiries of the latter. 

The court seem to have introduced a registry law, and without suffi- 
cient justification. If such a law is expedient, it should come from 
the Legislature, and the courts seem to recognize the anomalous charac- 
ter of the doctrine by applying it only to personal property. 

Notice given to a trustee before he becomes a trustee counts for noth- 
ing.» But notice need not come directly from the assignee. Informa- 
tion obtained from a third person by a trustee, or, in the case of a 
chose in action, by the debtor, if of a character to influence a reasonable 
man, is sufficient. If the assignor is himself one of the trustees, his 
knowledge of the assignment is not the knowledge of his co-trustee, 
and hence is not notice. The principle of the rule requiring notice is 
to protect persons proposing to advance money, against prior undis- 
closed assignments. Now, if the assignor, who is also trustee, con- 
ceals the fact of the assignment, a subsequent assignee could not, by 
any reasonable inquiries, learn of it, and so the object of the rule would 
be defeated. On the same principle the knowledge of an ass¢gnuee who 
is a trustee zs the knowledge of his co-trustee.’ If both assignees are 
volunteers,’ or if notice is given simultaneously® by successive assignees 
for value, the first assignee prevails. 

The English doctrine is not generally followed in this country. But 
the second assignee is entitled to priority under certain circumstances 
even in jurisdictions where the registry rule does not obtain. Thus, 
suppose that an obligee of a legal chose in action assigns it for value first 
to A, then to B. A gives no notice of the assignment to the obligor, 
and B collects the money. The right which each assignee obtains is a 
power. The one who first exercises the power, and reduces the chose 





13 Russ. 48; Ames on Trusts, 423. 

2 Ames, Cas. on Trusts, p. 427, n. 1. 

3 Buller v. Plunkett, 1 Johns. & Hem. 441; Somerset v. Cox, 33 Beav. 634. 
4 Lloyd v. Banks, 3 Ch. 488, 490; Ex parte Stewart, 34 L. J. Bankr. 6. 

5 Browne v. Savage, 4 Drew. 635. 

6 Willes v. Greenhill, 29 Beav. 376; Ex parte Garrard, 5 Ch. D. 61. 

7 Justice v. Wynne, 12 Ir. Ch. 289. 

8 Johnstone v. Cox, 16 Ch. D. 571; 1bid., 19 Ch. D. 17. 
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in action to possession, will have the legal right to the money. Here A 
and B are equally innocent, and hence their equities are equal; but B 
has obtained the legal title to the money, and is therefore entitled to 
keep it. The obligee is only liable to A in tort, for an assignor is a 
grantor, and in no sense a contractor, and he granted to A a power 
whose value he afterwards wrongfully destroyed. 

If B, instead of collecting the money, had obtained a judgment in 
his own name against the obligor, his right would be paramount to A’s ;? 
otherwise, if B got judgment in the assignor’s name. 

B might pursue still a third course, ‘and enter into an agreement 
with the obligor by which the latter should agree to regard B, and not 
the original obligee, as his creditor. This agreement extinguishes the 
old debt. That is, there is a complete novation. The consideration 
for the obligor’s promise to B is the equitable release; or, in other 
words, B agrees, in consideration of the debtor’s promise to pay the 
debt to him, to relinquish all claims on the old debt. Since B has a 
power to sue for the debt, he has a right to make this promise; and 
therefore if A sues the obligor, thereafter, the latter has a perfect equi- 
table defence ; viz., the equitable release.’ 





FIXTURES. — PRIORITY BETWEEN CHATTEL AND REAL-ESTATE 
MorrcacEEs. — From Professor Gray’s Lectures.—Where ma- 
chinery, on which there is a mortgage already existing, is affixed 
to the realty and then mortgaged as real estate, a question arises 
as to the rights of the successive mortgagees. For example: A 
makes machinery and sells it to B, taking a mortgage for the price; B 
places the machines in his factory, and mortgages his estate for its full 
value to C. Who is to be protected? C’s mortgage is subsequent to 
A’s, it is true; but A, on the other hand, who knew when he sold the 
machinery that it was likely to become real estate, and so had some 
reason to anticipate the actual result, had a better opportunity to pro- 
tect himself. Suppose, again, that C’s mortgage existed before the 
machinery was placed in the factory, but he sets up a claim to the added 
value, on the general principle that a mortgagee has a right to all addi- 
tional security. What are the rights of A and C under these circum- 
stances? 

In Massachusetts’ it has been held that the real-estate mortgagee has 
a prior claim in both cases, whether the machinery was added to the 
land before or after the date of his mortgage. The New York courts? 
have taken just the opposite view. Neither of these positions is en- 
tirely satisfactory. ‘The better rule would seem to be that laid down in 
Vermont.’ So far as the real-estate mortgagee has made advances on 
the faith of property which he finds in the form of real estate, his claim 
is superior to that of the chattel mortgagee. But where the property 
has been improved since his mortgage, and he has in no way changed 
his position on the faith of the improvements, he cannot stand higher 
than the mortgagor, who holds the machinery subject to the chattel 
mortgage. 





1 eon: Corcoran, u How. 612; Jas. Co. v. Corcoran, 1 Gray, 75. 

if a bing N.H.R.R. Cov. Schuyler et al., 34 N. Y. 30, $0; Strange v. H. & T. C. R. R. Co., 
53 Tex. 162. 

3 See aaaeeaan in note on Binkley v. Forkner, 19 N. E. Rep. 753; 3 Harv. L. Rev. 51.—[Ed.] 
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RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general 
progress and tendencies of the law. When such cases gre particularly suggestive, comments 
and references are added, if practicable.] 


ASSAULT — DANGEROUS WEAPON.—To constitute an assault with a dangerous 
weapon, there must be an intentional attempt by violence to do injury to the 
person of another, and such an attempt must be coupled with the present ability 
to do such injury. Therefore, pointing an w#loaded gun at another, whereby he 
is put in fear, is not an assault with a dangerous weapon. Séate v. Godfrey, 
20 Pac, Rep. 625 (Ore.). 

BANKS AND BANKING — COLLECTIONS.— Where a bank receives a check for 
collection, it must return either the check or the money. Therefore, if the collect- 
ing bank surrenders the check to the drawee bank, and accepts in payment a 
cashier’s check, which is afterwards dishonored, the collecting bank is liable to 
the depositor for the amount of his check. The bank has no right, unless 
specially authorized, to accept anything in lieu of money. fifth Nat. Bank vy, 
Ashworth, 16 Atl, Rep. 596 (Pa.). 

BANKS AND BANKING — NEGLIGENCE — LIABILITY OF DiREcToRS.— The president 
of a bank misappropriated the funds; money was loaned on little or no security, and to 
irresponsible persons, Directors, though required to meet weekly, only met two or 
three times a year, and never caused the books to be examined, or called for statement 
of accounts with other banks. The bank on suspension was able to pay but 10 
per cent. on the deposits, Held, that though directors were ignorant of 
the affairs of the bank, and were not guilty of bad faith, they were guilty of 
such negligence as rendered them liable to the depositors. Marshall v. Savings 
Bank, 8 So. E. Rep. 586 (Va.). 

BILLS AND NoTEs — DoMICILED NoTES— RIGHTS AND DUTIES OF BANKS 
AT WHICH THEY ARE MADE PAYABLE.—A note executed by plaintiff, and made 
‘*payable a¢” defendant bank, was, on maturity, presented by the holder and 
paid by defendant bank out of funds then on deposit to the credit of plaintiff, 
The bank had no express instructions from plaintiff to pay the note, and evidence 
as to a custom, from which it was attempted to show an implied authority so to 
pay, was conflicting. In an action by the maker of the note to recover from the 
bank the amount of the deposit thus applied, Ae/d, that such a note is not 
equivalent to a check, and that, in the absence of a binding custom, the maket 
does not, by merely designating on the note a bank as the place of payment and 
keeping a deposit there, confer any power or authority, or impose any duty upon 
the bank in reference to the note; such designation being nothing more than a 
convenience for fixing with certainty the conditional liability of indorsers. 
Grissom v. Commercial Nat. Bank, 10 S. W. Rep. 774 (Tenn.). 


In this case the important question as to the difference between a promissory 
note domiciled at a bank and a check has been for the first time passed upon 
by the Supreme Court of Tennessee, The decision is in accord with the law of 
Massachusetts, Illinois, Indiana, Missouri, and Louisiana; while the courts of 
Iowa (guere) and New York follow the English rule, though only to the extent 
of holding that such a note confers upon the bank to which it is presented by the 
lawful holder authority to apply, at its option, deposits of the maker toward pay- 
ment, or even to advance the amount and charge the same as a loan to the 
maker, As to English rule, see Rolin v. Steward, 14 C. B. 595; Robaris v. 
Tucker, 16 C, B. 560. For a full discussion of the authorities see the opinion of 
Folkes, J., in the principal case. 

COMMON CARRIERS — REASONABLENESS OF REGULATIONS — EXEMPLARY DAMAGES, 
—A railroad company refused to deliver baggage at one of its stations where 
it was most convenient for its passengers to connect with another line, 
but allowed passengers to take and leave its trains there. eld, the regu- 
lation is unreasonable and void; and if the jury think it was adopted wilfully, 


. 
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or with such negligence as indicates a wanton disregard of the rights of others, 
they may give exemplary damages. Pittsburgh, C,,& St. L. Ry. Co. v. Lyon, 16 
Atl. Rep. 607 (Pa.). 


CONSTITUTIONAL LAW—DvE Process OF LAW— PHYSICIAN’s LICENSE. — A 
State statute which requires every physician to procure a certificate from the State 
Board of Health that he is a graduate of a reputable medical school, or has 
practised in the State ten years, or had passed a satisfactory examination as to 
his qualifications, and which makes the practice of medicine without such cer- 
tificate a misdemeanor, is a constitutional regulation, and does not deprive a 
physician who has practised in the State for six years before the passage of the 
act, of his liberty or property without due process of law. There is no such 
‘vested right” or “estate” in a profession that the State cannot at any time 
impose upon its exercise such reasonable and appropriate qualifications as are 
demanded by the public welfare. Dent v. West Virginia, 9 Sup. Ct. Rep. 231. 

The court distinguish Cummings v. Missouri, 4 Wall. 277, and Ex parte 
Garland, ib. 333. as being cases in which the alleged qualifications were, in 
reality, penalties imposed for past acts, and not reasonable qualifications imposed 
upon the exercise of professional callings. These decisions, it is said, merely 
decide that preachers and lawyers “cannot be deprived of the right to continue in 
the exercise of their respective professions by the exaction from them of an oath 
as to their past conduct respecting matters which have no connection with such 
profession,” 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — PRIVILEGES AND IMMU- 
NITIES, — Sect. 4059, lowa Code, provides that “if amy person now or hereafter 
has in his possession in this State any such Texas cattle, he shall be liable for any 
damage that may accrue from allowing said cattle to run at large, and thereby 
spreading the disease known as the ‘ Texas Fever.’” He/d, that this statute is 
constitutional. It is not in conflict with sect, 8, art. 1, Constitution of United 
States, as an attempt to regulate interstate commerce; nor with sect. 2, art. 4, 
relative to privileges and immunities of the citizens of the several States. Aim- 
mish v. Ball, 9 Sup, Ct. Rep. 277. 


CONSTITUTIONAL LAW — PENAL CLAIMS IN ONE STATE — ENFORCEMENT 
IN ANOTHER STATE — REDUCTION INTO JUDGMENT. A New York statute (Act 
of 1875, ch. 611) provides that if an officer of a corporation makes a false report, 
etc., he shall be liable for all the corporation debts, etc. He/d, that H, who had 
obtained a judgment against A in New York under the above statute, could bring 
no action on that judgment in Maryland. No State will enforce the penal laws of 
another State; the reduction of a penal claim into judgment does not change the 
nature of the claim, 

The dissenting opinion is based on the theory that the word “ penal ”’ is used in 
two senses: (1) With reference to those breaches of duty which confer upon indi- 
viduals the right to recover, at their option, from the offender a determinate 
sum; (2) breaches of duty which are strictly crimes, and of which the State 
alone can take cognizance. Only the latter class properly come within the rule 
that no State will enforce the penal laws of another State. Ad#rill v. Huntington, 
16 Atl. Rep. 651 (Md.). 

The decision itself is supported by the weight of authority; but there seems 
to have been a tendency in some recent cases toward the view expressed in the 
minority opinion. See Lugine Co. v. Hubbard, 101 U. S. 452; Chase v. Curtis, 113 
U.S. 


CONSTITUTIONAL LAW — POLICE -POWER — NUISANCE — FENCES. — St. Mass. 
1887, c. 348, provides that any fence unnecessarily exceeding six feet in height 
maliciously erected or maintained for the purpose of annoying the owners or 
occupants of a property, shall be deemed a private nuisance. Constru- 
ing the act to mean that the motive must be actual malevolence, without which the 
fence would not have been erected or maintained, the court Ae/d it a constitutional 
exercise of the police power, While the legislature could not under the police 
power prohibit putting up or maintaining stores or houses with malicious intent, 
yet asmall limitation of existing rights incident to property is permissible. And 
even with regard to fences already built at the passage of the act, considering the 
smallness of the injury, and the nature of the evil to be avoided; and the fact that 
police regulations may limit the use of property in ways which greatly diminish 
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its value (Mugler v, Kansas, 123 U.S. 623; Kidd v. Pearson, 128 U.S. 1), the 
act cannot be deemed unconstitutional. Rideout v. Knox, 19 N. E. Rep. 390 
(Mass.). 

Equity — JURISDICTION — BILL oF Regvivor,— A bill for discovery, an 
account, and an injunction, against an infringer of a patent, may be_ revived 
against his executor as to the account, although the mght to the injunction — 
on a relief sought — is gone. Hohorst v. Howard, 37 Fed. Rep. 97 

. Y.). 

FACTORS AND BROKERS — WRONGFUL SALES—MEASURE OF DAMAGES. — 
The measure of damages in an action against a broker for selling his principal’s 
stocks in violation of his orders is the highest intermediate value reached by the 
stocks between the time of sale and a reasonable time after the owner has 
received notice of it to enable him to replace the stocks, Galigher v. Fones, 9 
Sup. Ct. Rep. 335. The Supreme Court here adopts the New York rule as to 
measure of damages as laid dewn in Wrightv. Bank, 110 N.Y. 237, digested in 
2 Harv. L. REv. 188. 


HIGHWAYS — OBSTRUCTION BY ORDER OF CourT.— By order of the judge 
of a State court, a rope was stretched across a highway in a city, to prevent dis- 
turbance of the court by travel over said highway, Plaintiff drove against the 
rope and was injured thereby. e/d, plaintiff has no cause of action against the 
city, Belvin v. City of Richmond, 8 S. E. Rep. 378 (Va). 


INSURANCE — RIGHT TO SUBROGATION, — Where the loss is caused by the 
negligence of a third person, the insurance company cannot, before indemnifying 
the insured, compel him to assign to it his right of action against the tort-feasor. 
No right to subrogation arises until the company has satisfied the loss. Jus. Co, 
v. Fidelity Title and Trust Co. 16 Atl, Rep. 791 (Pa.). 


NEGLIGENCE — DANGEROUS SUBSTANCES. — If the owner of a lot abutting on 
a public street in a city erects a building on it with a roof so constructed that ice 
and snow collecting on it will naturally and probably fall on the adjoining 
sidewalk below, he is liable, without other proof of negligence, to a person 
injured by the falling ice or snow, while travelling on the sidewalk with due 
care. Itis no defence that he exercised all the diligence and care he could to 
remove the snow and ice from the roof, The gist of the negligence in such case 
consists not in the management of the roof, but in the improper and unsafe cone 
struction. Hannem v. Pence, 41 N. W. Rep. 657 (Minn.). 

For a case almost exactly similar, see Shipley v. Fifty Associates, 101 Mass, 
251, 106 Mass. 194. ‘These cases come under the peculiar principle of Aylands 
v. Fletcher, L. R. 3 H. L. 330. The defendant in such a case can free himself 
from liability by showing that the escape of the dangerous substance was occa- 
sioned by the plaintiff's own default or by vés major. See Box v. Fubb, 4 Ex. D. 
76, and Carstairs v. Taylor, 6 Ex. 217. 


PATENTS FOR INVENTIONS — INFRINGEMENT — INJUNCTION BEFORE ISSUE OF 
PATENT. — Bill in equity to enjoin the use of an invention for which the 
plaintiffs had not obtained a patent. They had filed an application for a patent 
which was still pending in the patent office when this bill was filed. eid, 
a court of equity has no jurisdiction to enjoin the infringement of an inven- 
tion before a patent has been issued, notwithstanding an application for the 
same has been made and is still pending in the patent office. In Buéler v. 
Bull, 28 Fed. Rep. 754, which is the only case in which this point has before 
been directly decided, the injunction was allowed, but the question was not dis- 
cussed upon principle, and the authorities cited do not support the decision of 
the court. That case must, therefore, be considered as erroneous in principle; for 
at common law there was no special property in an invention. The right of prop- 
erty which the inventor has in his invention is derived altogether from statute, 
and is created by the patent; and the power of the court to deal with patents is 
regulated by § 4921 of the Rev. Stats,, which gives protection only to such rights 
as are “ secured by patent.” Rein et al. v. Clayton et al., 37 Wed. Rep. 354 
(Mich.). 

Property — Ricts oF OWNER — PRIVATE PROPERTY AFFECTED WITH A 
Pus.ic INTEREST«— On a bill to restrain the defendants from depriving the 
plaintiff of the Board of Trade quotations, Ae/d, that although the Chicago 
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Board of Trade is a private corporation, and the business transacted by it daily 
is of a private nature, yet, it having for many years permitted and invited a tele- 
graph company to transmit during the sessions of the Board, to all persons who 
chose to pay for the information, reports of the dealings of the Board, fluctuations 
in prices, etc., and the information so obtained having, in consequence, become 
of essential importance to the commercial world, such a system of publishing in- 
formation has become affected with a public interest, and the Board cannot now 
treat its information as purely private, and withhold it from the public. Mew 
York & C. Grain and Stock Exch. v. Chicago Board of Trade, 19 N. E, Rep. 855 
(Ill). This case is an interesting illustration and extension of the doctrine laid 
down in Munn vy, [llinois,94 U. S. 113. It differs from that case in that here no 
statutory question is involved. 


REAL PROPERTY— FIXTURES— RIGHTS OF REAL AND CHATTEL MORTGAGEES, 
— Machinery upon which there was a chattel mortgage for the purchase price 
was annexed to the realty, but in such a way that the realty would not be injured 
by its removal, There was a prior mortgage upon the land, also a subsequent 
mortgage upon the land and machinery, which described the latter as personalty. 
Held, that the machinery would be regarded as personalty, as against the sub- 
sequent mortgagee, for he had notice; and as against the prior mortgagee, for 
his original security would thereby be in no degree diminished. Binkley v. 
Forkner, 19 N. E. Rep. 753 (Ind.). 

Upon the disputed question as to the rights of real and chattel mortgagees to 
fixtures attached to the realty under an agreement that they shall remain person- 
alty until paid for, this case represents the better view as to both classes of mort- 
gagees. In accordance with this case, see as to rights of a prior mortgagee of the 
realty, 7ift v. Horton, 53 N. Y. 377; as to the rights of the subsequent mort- 
gagee, Davenport v. Shunts, 43 Vt. 546, and Stiliman v. Flenniken, 58 la. 450. 

But see contra, as to rights of prior mortgagee, Hunt v. Bay State [ron Co, 
97 Mass. 279, and Porter v. Steel Co., 122 U. S. 267. 


REAL PROPERTY— RULE AGAINST PERPETUITIES. — Bequest to the mayor 
of the city, and the presidents of two medical colleges and their successors, in 
trust forever, for the purpose of founding a public library. He/d, that as the 
intention was to vest the property in the persons who might from time to time 
occupy the official positions mentioned forever, and not in the corporations of 
which they were the heads, the bequest was void by the rule against perpetui- 
ties. Cottman v. Grace et al,, 19 N. E. Rep. 839 (N. Y.). 


TELEGRAPH COMPANIES— LIABILITY FOR DELAY OF TELEGRAM,—A _ tele- 
graph company fails to deliver promptly a message whereby the plaintiff loses 
an opportunity of buying land which rapidly risesin value, He/d, that the com- 
pany was liable, the damage not being too remote or contingent. A/exander 
et al.v. Western Union Tel, Co., § So. Rep. 397 (Miss.). 

Kor other cases on the liability of a telegraph company to the receiver of a 
telegram for a delay in its delivery, see Wadsworth v, Tel. Co., 86 Tenn, 695, 
digested in 2 Harv. L. REv. 146. 


WILLs — CONSTRUCTION—-CHARGING LEGACIES ON  RESIDUARY ESTATE.— 
In the absence of extrinsic circumstances indicating a different intention, when 
a will gives general legacies followed by the usual residuary clause disposing of 
the whole of the testator’s real and personal property, the general legacies are 
not charged upon the land included in the residuary devise. Brill v. Wright 
et al., 19 N. E, Rep. 628 (N. Y.). 

For the contrary rule see Wilcox v, Wilcox, 13 All. 252; Lewis v. Darling, 16 
How. 1; and Greville v. Brown, 7 H, L. Cas. 688. But see the opinion of Lord 
Wensleydale in the last case, in which he seemed disposed to agree with the rule 
adopted in the above case. 
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SELEcT CASES AND OTHER AUTHORITIES ON THE LAw oF PRop- 
ERTY. By John Chipman Gray. Vol. II. Cambridge: Charles W. 
Sever, 1859. 

With the second volume, the plan which Professor Gray has followed 
in making this selection of cases becomes more apparent. In the cata- 
logue of the Harvard Law School he has described his course as one on 
“Real Property ;” but in naming his book he has dropped the adjective. 
An examination of these volumes makes his reasons clear, because he 
begins with some 300 pages devoted to personal property, the nature 
and acquisition of rights therein. He then turns to the subject of real 
property, and after an historical survey, of the feudal tenures, he 
finishes the first volume with cases on the nature and incidents of 
ownership in real property. Having treated of the rights of an owner 
in his own land, he devotes the second volume entirely to rights in the 
land of others. It is to be hoped that other volumes will follow, until 
Professor Gray has presented the whole subject of property as he teaches 
it. To those who have had the benefit of the “invisible treatise ’ — 
to quote Mr. James Schouler in the last number of the “ American 
Law Review” — of Professor Gray’s lectures, these books will save 
many a weary and unsuccessful hunt for authorities in  ill-managed 
or defective libraries, E. V. A. 





A TREATISE ON THE LAw oF AGENcy. By Floyd R. Mechem. 


Callaghan & Co., Chicago, 1887. 8vo. 

No branch of the law of equal importance has received so little at- 
tention from text writers as the law of agency; and in supplying a long- 
felt want in the profession, Mr. Mechem has given us a work of decided 
merit. The book is not constructed on the ordinary plans of recent 
text-books, — an incomplete digest, and badly arranged at that; but 
the author has very carefully classified the different branches of the law 
under discussion, and divided and subdivided the topics in a most ad- 
mirable manner; in fact, one is almost led to believe that the law can 
be reduced to an exact science after reading Mr. Mechem’s simple 
though exhaustive classification of the law of agency. The author’s 
style is clear and terse, and though limited in space to one volume, he 
always gives a complete list of late cases, especially those decided in 
America. A special chapter on the legal relation of attorney and client 
adds to the value of the work, — it gives a clear exposition of what an 
attorney can do in virtue of his employment without the express consent 
of the client. 

The arrangement of the book and the index are both excellent; the 
profession is to be congratulated in being able to lay aside the obsolete 
works of Story and Dr. Wharton, and in having their places supplied 
with a modern book adapted to the exigencies of the hour. 

C. M. L. 





